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ONENSBORO METROPOLI TAN BOARD OF ADJUSTMENT
JANUARY 2, 2003
* * % *x * *x * % *x * *x * *x * * *x * * *
The Onensboro Metropolitan Board of
Adj ustment nmet in regular session at 6:00 p.m on
Thur sday, January 2, 2003, at City Hall, Conmi ssion
Chanbers, Ownensboro, Kentucky, and the proceedi ngs
were as follows:
MEMBERS PRESENT: C. A Pantle, Chairman
Gary Nof f si nger,
Pl anni ng Director
Marty Warren
Ruth Ann Mason
Judy Di xon
TimMIler
Sean Dysi nger
Ward Pedl ey

Stewart Elliott
Attorney

Kok Kk K Kk ok Kk K Kk ok Kk K Kk Kk Kk K * Kk *

CHAIRVAN:  Call the Omnmensboro Metropolitan
Board of Adjustnent to order.

Wel come you all here this evening. Set a
few guidelines up that we need to do. |If you want to
speak to any issue, please cone to the m crophone. Be
sworn in by counsel so we can get all of the testinony
on record in case there is a lawsuit or sonething
i nvol ved and we'll have everything on the mnutes.

Wth that the first thing on the agenda is
the m nutes of the Decenber 5th nmeeting. They're on
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record in the office. W find no corrections that
need to be nade.

What's the board's pl easure on the
m nut es.

MS. DI XON:  Move to approve.

CHAI RVAN:  Mbtion been nade to approve.
I's there a second?

MR. M LLER  Second.

CHAI RMAN:  Al'l in favor raise your right
hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RVAN:  Mbtion carries unani nously.

The next item on the agenda this evening
we've got an old nenber that's retiring, Bil
Wlliams. M. WIllians retired and we have a pl aque
we want to give himat this tine.

( PRESENTATI ON FOR BI LL WLLI AMS.)

CHAI RMAN:  The next item on the agenda
toni ght we've got a new board nmenber, M. Dysinger
At this tinme we'll ask our attorney to swear himin,
pl ease.

(MR SEAN DYSI NGER SWORN | N BY ATTORNEY.)

CHAI RMAN:  Sean, congratulations. Good to
have you with us.

The next itemon the agenda this evening,
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3
this is the first neeting of the year and at this tinme
we el ect new officers at this tine. | declare the
chair of presidency open and turn it over to our
attorney to conduct el ections.

MR ELLIOIT: M. Chairnman and Board, the
floor is now open for the nomination for the office of
chai r man.

VMR, PEDLEY: | nominate Audie Pantle.

MR ELLIOTT: Do | have a second?

M5. MASON:  Second.

MR ELLIOIT: Are there any other
nomi nati ons?

(NO RESPONSE)

VR. PEDLEY: Move the nom nation cease.

MR ELLIOTT: Motion nomnation cease. Do
| have a second?

MR. M LLER  Second.

CHAI RVAN: M. Pantle has been nomi nated
as Chairman. Al in favor please signify by raising
your hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RVAN: W& now have the office of vice
chairman. The floor is now open for the nonination
for the office of vice chairman.

MR, M LLER  Nonmi nate Ward Pedl ey.

Chio Vall ey Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR, ELLIOTT: M. Pedley has been
nomi nated. 1|s there a second?

M5. DI XON:  Second.

MR. PANTLE: Move that nomi nation cease
and be el ected by acclamati on.

MR, ELLIOTT: Motion that nom nation cease
and be elected by acclamation. |Is there a second?

MR. M LLER  Second.

MR ELLIOTT: Al in favor.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

MR ELLIOTT: Now we have the office of
secretary. The floor is now open for the nom nation
of office of secretary.

MR MLLER 1'd like to nomi nate Ruth Ann
Mason.

MR ELLIOTT: Ruth Ann Mason. |Is there a
second?

M5. DI XON:  Second.

MR ELLIOIT: Are there any other
nomi nati ons?

(NO RESPONSE)

MR. PANTLE: Move that nom nation cease
She be el ected by accl amati on.

M5. DI XON:  Second.

MR ELLIOTT: Al in favor.
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(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

MR, ELLIOIT: W now have our offices, M.
Chai r man.

CHAI RMAN:  Thank you. Wth that we'll
proceed with our business.

Qur first itemon the agenda, Gary,
pl ease.

CONDI TI ONAL USE PERM TS
| TEM 2
550 Steanboat Road, in an R-1A, A-R zone
Consi der request for a Conditional Use Permit to
pl ace a 14-foot by 50-foot C ass B manufactured home
on the lot.
Ref erence: Zoning Ordi nance, Article 8,
Section 8.210B/7
Applicant: James A Morris, Jr.

MR. NOFFSINGER: M. Chairman, this
application has been advertised for public hearing at
this time. Al adjoining property owners have been
notified. The application is in order and ready for
consi derati on.

CHAI RMAN:  Has there been any objections
filed in the office?

MR, NOFFSI NGER:  No, sir

CHAIRVMAN:  |s there anyone in the audi ence
wi shing to speak in objection to this Conditional Use
Permt?

Chio Vall ey Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(NO RESPONSE)

CHAI RMAN:  |s the applicant here? |Is
there anything you'd like to add?

APPLI CANT:  No, sir. | was just here in
case you had sone questi ons.

CHAI RMAN:  Thank you.

Any board nmenbers have any questions of
t he applicant?

(NO RESPONSE)

CHAI RMAN:  Hearing none the chair wll
entertain a notion to di spose of the item

MR. MLLER M. Chairnman, based on the
information in the Conditional Use Permit and Staff's
findi ngs, reconmend to approve.

M5. DI XON:  Second.

CHAl RVAN:  Mbtion been nmade and a second.
Is there any other discussion?

(NO RESPONSE)

CHAI RMAN:  Hearing none all in favor raise
your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RMAN:  Motion carries unani nmously.

Next item please, sir.
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VARI ANCES

| TEM 3
6 Dublin Lane, in an |-2, R 4DT zone
Consi der request for a Variance to reduce the front
yard buil ding setback from25 feet to O feet in order
to construct a 12.5-foot by 108-foot encl osed
corridor.
Ref erence: Zoning Ordi nance, Article 8,
Section 8.5.4(c)
Applicant: Field Packi ng Conmpany

MR, NOFFSI NGER M. Chairnman, this
variance has been advertised for public hearing at
this time. Al adjoining property owners have been
notified. The application has been reviewed by the
Planning Staff. It is found to be in order. This
variance would all ow the proposed structure to be
built to the right-of-way |ine along Dublin Lane.
This request comes to us by mandate by | believe the
federal regulations. The applicant as well as their
engi neer is here tonight to answer any questions you
m ght have.

CHAI RVAN:  Been any objections filed in
the of fice?

MR NOFFSINGER:  No, sir

CHAIRVMAN:  |s there anyone in the audi ence
wi shing to object to this?

(NO RESPONSE)

CHAI RVAN:  Does the applicant have
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anything they want to add to it?
MR, ELLIOIT: State your name, please.
MR. KAMUF: Charl es Kamuf.

(MR CHARLES KAMUF SVWORN BY ATTORNEY.)

MR, KAMJF: This will show you - - that's

t he phot ograph of the property. Like M. Noffsinger

said it will be approximately 100 foot by 12.5 in

width. That's what it |ooks I[ike before. That's what
it looks as it exist now This is a rendering show ng

the - - the new building has not been built, but this

is exactly what it will ook Iike.

We're here to answer any questions. W
have t he engi neer and people from Fi el ds Packi ng
Company here if you have any questi ons.

CHAI RMAN:  Any board nenber have any
questions of the applicant?

(NO RESPONSE)

CHAI RMAN:  Anything else you'd like to

add, M. Kamuf?

MR, KAMJUF: That's it unless you have sone

questions, M. Chairnan.
CHAI RMAN:  Hearing none the chair wll
entertain a notion to dispose of the item

MS. DI XON: Move to approve because it

wi Il not adversely affect the public health, safety or
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welfare; will not alter the essential character of the
general vicinity; will not cause a hazard or a
nui sance to the public; and will not allow an

unr easonabl e circunvention of the requirenents of the
zoni ng ordi nance.

CHAI RVAN: Is there a second to the

noti on?

MR, WARREN:  Second.

CHAl RVAN:  Motion been nade and a
second. Is there any other discussion?

( NO RESPONSE)
CHAI RVAN:  Hearing none all in favor of
the notion raise your right hand.
(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)
CHAI RVAN:  Motion carries unani nmously.
Next item please
| TEM 4
720 Ford Avenue, in a P-1 zone
Consi der request for a Variance to reduce the side
yard buil ding setback from 10 feet to 2.9 feet in
order to construct a 13.5-foot by 29.0-foot canopy
over the existing pavenent.
Ref erence: Zoning Ordinance, Article 8, Section
8.5.12(d)
Applicant: Trinity Episcopal Church of Omensboro
MR, NOFFSINGER: M. Chairnman, this
application has been advertised for public hearing at

this time. Al adjoining property owners have been
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notified. The application has been reviewed by the
Planning Staff. |It's found to be in order. It is
ready for consideration.

CHAI RMAN:  Has there been any objections
filed in the office?

MR. NOFFSINGER: No, sir. |In fact, the
church owns the adjoining property that will be nopst
af fected by the variance request.

CHAI RMAN:  |s there anyone in the audi ence
wi shing to object to this variance?

(NO RESPONSE)

CHAI RVMAN:  |s the applicant, anyone for
the applicant |ike to add anything?

MR, ELLIOIT: State your name, please.

MR. WBLE: Charles Whle.

(MR CHARLES W BLE SWORN BY ATTORNEY.)

MR. WBLE: M. Chairman and board
menbers, just very briefly. 1'mhere on behalf of the
church. As M. Noffsinger has said, the church owns
the property on both sides of the property line. The
purpose of this variance is in order to build a
covered canopy over a portion of the existing driveway
so that elderly nenbers of the church can be | et out
of their cars and wal k into the door of the church
wi t hout being subject to inclement weather. It's
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somet hing that's being designed by an architect and
will be esthetically pleasing for the community and
t he nei ghborhood. Be glad to answer any questi ons.

CHAI RMAN:  Thank you.

Does any board nenmber have any questions
of the applicant?

MR, NOFFSINGER | just have one coment.
The requested variance to allow the canopy to be built
to the property line would require that the structure
be built according to the building code in ternms of
proper fire rating. The building or the canopy wll
be unenclosed. This will not be an encl osed buil di ng.
We' Il just have a roof structure supported by col ums.
The i nportance of side yard setbacks would be in termns
of fire protection. Wuld be unable to fight a fire
should there be a fire in one of the structures and
you can get around the structures and fight that fire.
Here's a situation where you have an unencl osed
bui | di ng and you can nmaneuver through it in case of a
fire. You still have to neet that fire resistant
application and code.

CHAI RMAN:  Thank you. Any ot her comrents?
Any board nenber have any questions?

(NO RESPONSE)

CHAI RMAN:  Hearing none the chair wll
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entertain a notion to di spose of the item
VMR, PEDLEY: M. Chairman, | make a notion
for approval based on the findings it will not

adversely affect the public health, safety or welfare;

will not alter essential character of the genera
vicinity; will not cause a hazard or nuisance to the
public; will not allow unreasonable circunvention of

the requirenents of the zoning regul ations.
CHAIRVMAN: Is there a second to the
noti on?
MS. DI XON:  Second.
CHAI RMAN:  Any ot her questions or conments
fromthe board?
( NO RESPONSE)
CHAI RVAN:  Hearing none all in favor of
the notion raise your right hand.
(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)
CHAI RMAN:  Motion carries unani nmously.
Next item please
| TEM 5
2306, 2312, 2318, 2326, 2334 Frederica Street,
in a B-4 zone
Consi der request for a Variance to reduce the
requi red roadway buffer along Frederica Street from 60
feet fromthe street centerline to 45 feet fromthe
Street centerline in order to construct a 14, 500
square foot retail building.
Ref erence: Zoning Ordinance, Article 13, Section

13. 6221
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Applicant: Hogan Real Estate, LLC, Mary & Jerry
Marsh, Uni-Clean, Inc., S.GP. Conpany, LLC

MR. NOFFSINGER: M. Chairman, this
variance has been advertised for public hearing at
this time and all adjoining property owners have been
notified. The Planning Staff has revi ewed the
application and found the application to be in order
The request is to allow parking and | andscapi ng to be
| ocated closer to Frederica Street than what the
zoni ng ordi nance allows. The project, as some of you
m ght have read in the paper, is a proposed
Walgreen's. It will entail renoving the existing
bui | di ngs on the property and opening that corner up
to inprove site distance as well as there will be some
beautification in terns of |andscaping. The Staff has
given this a favorable recommendation in that the
transportation plan shows the w dening of Frederica
Street south of 25th Street. This property is north
of 25th Street. A favorable recomrendation by this
board woul d be consistent with what this board has
recommended in the past with variances along this
section of Frederica Street.

CHAI RMAN:  Was there any objections filed
in the office by anyone?

MR. NOFFSINGER: No, sir. W have had
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some questions, but just fol ks questioning what the
proj ect was about.

CHAI RMAN:  |s there anyone in the audi ence
wi shing to object to this application?

(NO RESPONSE)

CHAI RMAN:  |s the applicant here and
anything they'd like to say?

MR KAMJUF: M. Chairman, Charles Kanuf
again. W have the engi neers, we have the devel opers,
we have the planners here that have planned
everything. | have charts if you'd like to see them
but we're here to answer any questions if you have
any.

CHAI RVMAN:  Any board nenbers have any
guestions of the applicant?

MR KAMUF: It will cut three access
points off of Frederica. The visibility at the
intersection of Booth Avenue will be clear now where
in the past it hasn't. |It's a 15-foot vari ance.

CHAI RMAN:  Thank you, M. Kanuf.

Any ot her questions of the applicant?

(NO RESPONSE)

CHAI RMAN:  Hearing none the Chair wll
entertain a notion to dispose of the item

MR. WARREN: Mdtion to grant the variance

Chio Vall ey Reporting
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based on the findings that it will not adversely

affect the public health, safety and

alter the essential character of the

wel fare; will not

general vicinity;

wi Il not cause a hazard or nuisance to the public;

will not allow an unreasonable circu

requi renents of the zoning regulatio

mventi on of the

ns.

CHAI RVAN: Is there a second?

M5. MASON: Second.

CHAI RVAN: Mbtion been made and a second.

Any ot her board nember have any ot he
guesti ons?

(NO RESPONSE)

r comments or

CHAI RMAN:  Hearing none all in favor of

the notion raise your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RVAN:  Motion carries unani mously.

Next item please, sir.
| TEM 6

1123 Scherm Road, in a P-1 zone

Consi der request for a Variance to waive the

requi red vehi cul ar use area | andscap
i ncluding the 3-foot high continuous
tree for 40 linear feet on the north
lines of the lot.

Ref erence: Zoning Ordi nance, Artic
Section 17.3121, 17.3122, 17.3123, 1
Applicant: City of Oaensboro

e easenent
el enent and one
and east property

e 17,
7.3124

MR, NOFFSINGER: M. Chairman, this

application has been advertised for
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this time. Al adjoining property owners have been
notified. The application has been reviewed by the
Pl anning Staff and is found to be in order

This is the former |ocation of the Nunber
5 fire station of the Gty of Omensboro. They are
| ooking to sell this particular piece of property.

The respective buyer will operate a professional type
of medical dental office at this facility. It has
been a real challenge for the City of Oaensboro to
acconmmodate this use and neet the parking requirenents
as contained in the zoning ordi nance, plus instal

| andscaping to bring the property up into conpliance.
Wthout granting this requested variance it would be
very difficult to go in and find reuse of the
property.

So the Planning Staff is recomendi ng that
based upon the information submtted in the
application, that a favorable action with findings be
grant ed.

CHAIRVMAN:  Is there any objections filed
in the office on this application?

MR, NOFFSI NGER:  No, sir

CHAIRVMAN:  |s there anyone in the audi ence
wishing to object to this particular itenf

(NO RESPONSE)
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CHAI RVMAN:  |s the applicant here and do
t hey have anything they want to add?

(NO RESPONSE)

CHAI RMAN:  Any board menbers have any
guestions of the applicant?

(NO RESPONSE)

CHAI RMAN:  Hearing none the Chair wll
entertain a notion to di spose of the item

MS. DI XON:  Move to approve based upon
findings that it will not adversely affect the public
heal th, safety or welfare; it will not alter the
essential character of the general vicinity; it wll
not cause a hazard or a nuisance to the public; and
wi Il not allow an unreasonabl e circumvention of the
requi renents of the zoning regulations, and with the
condition set forth by the staff.

CHAIRVAN:  Is there a second to the
noti on?

MR, WARREN:  Second.

CHAI RMAN:  Any ot her questions or comments
fromthe board?

MR, NOFFSINGER: | would just like to
state that the condition pertain to closure of access
as previously discussed and shown on the plat of
record of the property. This just reinforces those

Chio Vall ey Reporting
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agreenments in terns of access.

CHAI RMAN:  You' ve got those in the notion
of the record.

Any ot her comments or questions?

(NO RESPONSE)

CHAI RMAN:  Hearing none all in favor of
t he application hold up your right hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RMAN:  Mbtion carries unani nously.

Next item please, sir.
| TEM 7
910 West Second Street, in an R-4DT zone
Consi der request for a Variance to waive the side
yard building setback fromb5 feet to 2 feet in order
to construct a new single-fam |y residence.
Ref erence: Zoning Ordinance, Article 8,
Section 8.5.11(d)
Applicant: Richard & Rita Collinsworth

MR. NOFFSINGER: M. Chairman, this
application has been advertised for public hearing at
this time. Al adjoining property owners have been
notified. The Planning Staff has reviewed the
application and we do have concerns regardi ng parking
not only on the subject property but also on the
adj oi ning property to the east.

We have tal ked with the applicant's
surveyor about perhaps a way of shifting the proposed

honme to the west property |ine and constructing three
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feet off of that west property line and then
mai ntai ning a five foot setback al ong the east
property line. That would respect the existing
parki ng and driveway area to the property to the east.
That property to the east now it appears shares a
driveway with the subject property and their parking
iswithin this driveway. |If the board is |ooking to
ward a recommendation that the house should be shifted
to the west, then | believe it's a situation that we
woul d need to postpone taking action and re-advertise
to shift because right now we advertised this variance
as the hone was going to be located too close to the
east property line. This would shift the property
closer to the west property line and would affect a
different property owner. Gven that we woul d
recommend that we hear fromthe applicant and perhaps
consi der a postponenent, shift the house to the west
and all parking on this site be to the rear of the
property, via that joint driveway.

CHAI RVMAN:  |s the applicant here?

MR, COLLI NSWORTH:  Yes.

CHAI RVAN:  Woul d you comne before the
m crophone and be sworn in.

MR, HUTCHINS: |1'mgoing to be the buil der
of the property, the builder of the house.
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CHAI RMAN:  State your name, please.

MR. HUTCHI NS: Brad Hutchins.

(MR BRAD HUTCHI NS SWORN BY ATTORNEY.)

MR, HUTCHINS: Rita is ny sister. After
talking with Ed Varbl e, he owns the house to the west
of the property. Ed let ne get his |l and rezoned so we
can take this in front of the variance board tonight.

As far as the driveway, the parking is in

t he back of the house. The driveway will go all the
way to the back. M. Varble right now he - - right
now it's a gravel driveway. It's going to be a

concrete drive all the way to the back. W own the
property on the west side of M. Varble's house al so.
Ri ght now he's not in agreenment with the five foot
line. Hs air conditioner is actually sitting on ny
[ and which |I don't care about.

From what | understand, Jim is this the
type of things | need to announce to the board as far
as what needs to be stated? |'masking M. M schel

CHAIRVAN:  Jim cone to the mcrophone and
be sworn in. State your narne.

Address your questions and then we'll get
the answer for you.

MR, ELLIOIT: State your nane, please.

MR. M SCHEL: Jim M schel

Chio Vall ey Reporting
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(MR JIM M SCHEL SWORN BY ATTORNEY.)

CHAI RMAN:  What's your question? State
your question over, please.

MR, HUTCHINS: M nmain question: Wuld it
be easier to bring the variance to the west side to
get this past? That's my main question.

MR, NOFFSINGER: In terns of what Staff is
recomendi ng, you had asked for a two-foot variance or
to go down to two feet within the property |ine.

Staff is recomrendi ng that you build within no closer
than three-feet of the property line. That is in
keeping with the character of the nei ghborhood in
ternms of |ooking at the adjoining properties. It

| ooks like we have a hone that's within three feet of
the property line. That would be M. Varble's
residence to the east. Then also M. Tate who is the
property owner to the west, they're showi ng four feet
off that property line. So we're recommending not to
go down two feet, but we're reconmendi ng the board
approve a variance down to three feet and that it be
shifted to the west property line along the comon
boundary with M. Tate. You would be three feet off
of that line. Then you would naintain five feet off
of the east property line which is a common boundary
with Ed Varble. It appears that Ed Varble's driveway
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right nowis a joint driveway.

MR, HUTCHINS: It's some type of existing
driveway. | don't know how to say it. The house that
was there previously, it was a driveway both Ed's
renters and the people living in the house at the tine
drove back to the back of the house. One went [eft
and one went right.

MR, NOFFSINGER: | think that's what we
woul d be | ooking to be maintained. The hone that you
build on this property should respect that type of
traffic movenent and you shoul d have a joint driveway
there with the parking for both properties to the rear
and not to the front. Right now!| have a site plan
that shows you're going to put two parking spaces out
front between the front of the home and your property
line. That would create a situation where you woul d
have to back out onto Second Street.

MR. HUTCHINS: | believe that was Bil
Véi kel

MR, NOFFSI NGER:  Yes.

MR. HUTCHINS: | don't think it showed
that with ne.

MR, NOFFSI NGER. He gave that to me on New
Year's Eve. That's the site plan | have. Wat we're
requesting is that you amend your application. That
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woul d mean cone back before this board at their
February meeting and amend it to, build within three
feet of that west property line and five feet off the
east property line and that you show parking on both
properties, the subject property and M. Varble's
property, to the rear

MR, HUTCHI NS: Ckay.

MR, NOFFSI NGER The board woul d post pone
t he action tonight.

MR, HUTCHI NS: Ckay.

CHAI RMAN: I n other words, you'll anend
your application to show these changes.

MR HUTCHINS: That will work.

CHAI RVAN:  Then we'll listen to it in
February.

MR, HUTCHINS: Al right. Is that it?

CHAI RMAN: W need a notion to postpone.

MR. WARREN: Mdtion to postpone.

M5. DI XON:  Second.

CHAIRVMAN: Al in favor raise your right
hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RMAN:  Be postponed and it will be
heard at the February neeting.

Thank you, sir.
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Next item please, sir.

ADM NI STRATI VE APPEAL
| TEM 8
4951 Mllers MIIl Road, in an A-U zone
Consi der an Admi nistrative Appeal to appeal the
zoni ng adm nistrator's decision that the conmercia
use of the subject property is a legally
non- conf orm ng use
Ref erence: Zoning Ordi nance, Article 4, Section 4.3
Appellant: Chris Dunn, J. A Dunn Estate

MR, NOFFSI NGER© M. Chairnman, this appea
has been advertised and all parties of record have
been notified as to this appeal

Keep in mnd that we are not considering a
zoni ng change here tonight. The subject property is
zoned A-U Urban Agricultural and it will remain AU
Urban Agricultural even after this board rmakes a
deci si on.

This board here tonight is here to
deternm ne and consi der the existing use of the
property and to deternm ne whether or not that this is
a legally non-conform ng use which existed prior to
the adoption of the zoning ordinance in April of 1977
or if it is an illegal use or a zoning violation that
has started since 1977 and is not in the proper zoning
classification.

M. JimMschel is here tonight. He is
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the zoning adm nistrator for the City of Owensboro and
Davi ess County. He has rendered a deci sion based upon
evi dence subnitted to himthat the use of the property
i s considered a grandfathered use or a non-conform ng
use and the use may continue. The appellants have
di sagreed with his decision and that's why we're here
t oni ght .

| think what you will want to do, M.
Chairman, is hear from M. Mschel as to what got us
here. Then | would think you would hear fromthe
appel lant. Then | think you would hear fromthe
property owner of the subject property that is in
guesti on.

CHAI RMAN: | had a coupl e of people
contact me and say they understood this was a zoning
change. This is not a zoning change. The Adj ustnent
Board cannot change the zone. That has to go before
the zoning board to do that. W can only listen to
appeal s, grant variances or conditional use permt.
Sormre of you are here or cane this evening planning on
objecting or being in favor of a zoning change, this
is not what we're doing this evening. W're just
reviewi ng the adm nistrative appeal nade by M. Jim
M schel and whet her we uphold it or disagree with it
and that's what will be decided this evening.
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M. M schel, you've been sworn in. Go
ahead and state your case at this tine.

MR M SCHEL: My nanme is JimMschel. 1'm
just going to give you a short history of what | know
of this property.

Back in July of this past year a request
was made for our office for an electrical permt for
some work to be done on this property. The |ady that
takes that application had sone questions about it and
brought it to me. After | |ooked at it, it |ooked
like the property is zoned A-U. W had sone questions
and didn't process that permt.

In talking with the owners, they had
indicated to ne that it was grandfathered in and had
been used in a construction business and repair of
their equi prent for years dating back to the '70s.

At that time they indicated they woul d get
us sonme information. | don't think we received that
information for awhile and then in that interimwe
sent out a valuation notice on this property.

After that we got some affidavits fromthe
owners stating that this property was in use dating
back to '70s in the construction in repair of
equi pnent. At that tine | issued a letter stating
that based on that information it [ooked to nme that
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the property was grandfathered in, if you want to say
it. Legally non-conform ng use. After that letter
went out, | received sone calls well even before that
in that process, but after that it seened |like there
was sone affidavits and an attorney representing some
of the nei ghbors and they have sone affidavits that
they turned in to the board here stating that the
property was not used for that for those times.
Essentially that's what brings us to this point. |
don't know if you have any questions right now or not.

CHAI RMAN:  Any board menber have any
qguestions of M. Mschel at this tine?

(NO RESPONSE)

CHAI RMAN:  The one that's objecting to the
appeal, would the attorney come forward and state your
name for the record.

MR, LAUVAS: M. Chairman, nmy nane is
Kevin Launmas. | represent the Dunn Estate.

(MR KEVIN LAUVAS SWORN BY ATTORNEY.)

MR LAUVMAS: M. Chairman, | think it nmay
be important for our purposes to | ook back at how this
property has been used and kind of the history of the
ownership of the property.

The property that is of concern today is
currently owned by the Birkheads either their estate
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or Ms. Birkhead. The Birkheads purchased that
property, the Birkheads purchased that property in
1982. It was owned by the Dunn famly until 1982. So
| guess right off, right fromthe beginning | guess we
woul d di spute any affidavits that suggested that the
subj ect property had been used for anything but
agricultural prior to 1982 because the Birkheads
didn't owmn it until then.

From about the '50s until 1982 was owned
by the Dunn famly and it was used as a chicken house
or for their farm |If you look at this area,
basi cally you have sone barns that the Birkheads
presently own and it's all surrounded by about a 300
acre farm Sone homes are on the front facing Mllers
M1l Road.

In 1982 the Birkheads purchased this
property and i medi ately began and operating sone form
of a construction business. Sonme of the neighbors at
that time, many of them are here today, they
conpl ai ned about that use to the city. The city I
think nmade sonme attenpts to prohibit its inmproper use
Then M. Birkhead filed in 1982 a request for a zoning
change. The request was to zone it industrial. The
Onensboro Metropolitan Planni ng Conm ssion deni ed that
request. It was appeal ed and Davi ess County Fisca
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Court uphel d that denial

I think that you'll hear some evidence
that at that time M. Birkhead may have even in a
hearing indi cated, okay, we'll nake it agricultura
and he began a hog operation on the farmin those
bar ns.

| don't know how |l ong that lasted, but it
was around 1983 and it may have lasted up to a year
The state, fromthe information that the neighbors
gave, the state then shutdown the hog operation

The evidence that we woul d present tonight
woul d be that it's never been used since the hog
operation, since about 1983 to the current date it
ei ther remai ned unused or used for some form of
storage. Then part of it, down the way there's a barn
that's being used by an individual to raise some
bi rds.

When the deci sions were rendered by the
Pl anni ng Conmi ssion and by Fiscal Court that denied
it, essentially any industrial or conmercial use ended
at that tine. That's what our evidence will be. |
under stand what M. Noffsinger indicated about a
possi bl e non-conform ng use. It may be sonething that
woul d have to be explained to the neighbors in a
little nore detail, but they strongly believe that
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when that decision was rendered that was the end of
the story and there would be no industrial or
commercial use. What they will tell you is that was
the case until about May or June of 2002. At that
time the property was utilized for industria
pur poses.

In June 2002 | think some of the neighbors
began to conpl ai n because of the noise and the heavy
traffic volume on this property. | think that maybe
sone of their contact was with M. Mschel. Then M.
M schel to enter that or send that letter to say stop
using it for industrial purposes, the property. Then
there's a reversal of that decision to allow that use
These neighbors will tell you that the property was
not used at all for industrial until about June of
2002.

Now, we would ask that M. M schel's
deci sion be reversed not only because it's never been
used for industrial purposes, but also it's really,
the land is not suitable for the use that the
Bi rkheads and anyone using it is using it for right
now. Specifically the road that allows entry and exit
of this property is very, it's a very narrow little
farmroad that its purpose was to allow the Dunns to
get back to the back side of their farm They
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mai ntain that road. The Dunns naintain that road.
They gravel it. They grade it. It's not built for
heavy machinery. Now, there's sone farm work that
goes on that farmand there are farm vehicles that
drive down that roads, but that's not a continual use.
Sone of these neighbors will tell you that they
continue regul ar use of the |and by heavy equi pnent
and basically is ruining this road.

In 1982 when the Pl anni ng Comm ssi on nade
their recommendation to deny the industrial use of
this land, that was one of the things that was sited.
That ingress and egress to this property does not neet
the requirenents of the law for this purpose. It
still doesn't. This road hasn't changed since 1982
except that ny clients grade it on occasi on and
gravel .

VWhat we would ask is that the board
consider the affidavits and we woul d ask that that be
entered into evidence. M clients al so brought somne
petitions, about 135 petitions they wanted the board
to consider to request that this use not continue. W
wondered if we could put that into evidence as well.

CHAIRVAN:  Bring it forward and we'll nake
it part of the record.

MR, LAUMAS: M. Chairman, we al so nake
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part of the record the affidavits that were subnitted
as part of our appeal

CHAI RMAN: I f you so desire.

MR, LAUMAS: Thank you.

| think that's to sunmarize the reasons
why we woul d ask that M. M schel's decision be
reversed.

First, this has been before the comm ssion
in 1982 and denied. Nothing has changed since '82 on
this property. There is ingress and egress is not
adequate for the use of this property it's being put
to. It does adversely inpact on the peace and
tranquility of the nei ghborhood and these nei ghbors
are here to tell you that. They're all here to tel
you that the use of this property is ruining their
enjoynent of their property. W would ask that you
consider the affidavits, the petitions and sone
evidence that | wanted to present.

CHAI RMAN: Do you have anything el se you
want to present at this tinme?

MR, LAUMAS: | have a couple of wtnesses.

CHAI RVAN:  State your nane for the record

MR. DUNN:  Chris Dunn.

(MR CHRI'S DUNN SWORN BY ATTORNEY.)

MR, DUNN: First off 1'd just like to
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start out with I'mone of those confused persons. |
find it, for lack of a better word, interesting that
we're even here toni ght because as Kevin said,
nmentioned that the Birkheads had tried to zone this to
what they wanted to have it for now. They were
rejected by the zoni ng board.

| guess basically what they're going to
try to show or say or what have you is that, well, we
were told no, but nowwe did it all and nobody was
| ooking so now we'd |like for you to help us out and
grandfather us in. 1 don't know how those kind of
things work. That's what it |ooks to ne personally.

To give you a little bit of my history.
go back to 1958 is when we noved out there and | was
two years old. [I'm46. 1've been part of the farm
for 44 years. At that tinme | started working on the
farm | don't know, six, seven, something |ike that.
| farmed every day until | was a teenager. W did
agricultural farm ng.

In the middle '70s dad decided to retire.
He sold all his machinery. Auctioned it off. It just
ki nd of went back and forth as far as the chicken
barns. Mostly the barns was used for poultry.

Then it was sold to the Birkheads.
Actually it was traded |I believe for a duplex. Dad
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traded it for a duplex M. Birkhead built for him Up
until that tinme we never did anything in those houses
except for agricultural

Then, as you well know from what Kevin
stated, they started to build sone trusses, walls and
what have you. Traffic was getting heavy. Sone of
t he nei ghbors, Ray W/l kerson and M. Hart at that
time, who has passed away, conplained about it and
took it to the zoning board and then they brought it
up for zone. Anyway, that part went on through. Then
they had those kind of things. Then it all came to a
stand still.

| basically go out there al nbst every
week. | have spent times out there a week at a tine.
W have areas |ike five or six acres. |'ve got a
barn down there, stables. | do a |lot of bushhoggi ng
and what have you. It takes about a week to do it
all, weeding around the fences. |It's right down there
by these houses. [|'ve spent a lot of tinme from
daylight to dark.

In the late "80s | spent about 45 to 60
days down there, my brother and I, fromdaylight unti
dark, straight through 45 days. W cleared out a big
area, a big fence |line and everything down around
there. | have never seen any such type industria
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work going on there at all. The nost |'ve ever seen

some of the Birkhead boys lived down
I'd see them going up and down the r
truck every now and then. Basically
twice a day. Once going out and onc

of this industrial work going on out

there off and on
oad, a pickup

|'d say maybe
e going in. A

there and it's

been going on out there for 15 or 20 years and | don't

know where it's at or where it's bee
done. Basically that's all 1've got

you' ve got sone questions.

n or when it was

to say unl ess

CHAI RVMAN:  Any board menber have any

guestions of M. Dunn?
(NO RESPONSE)
CHAI RVAN:  Thank you, M
State your name for the

MR W LKERSON: My nane

. Dunn.
record.

is Ray WI kerson.

(MR RAY W LKERSON SWORN BY ATTORNEY. )

MR W LKERSON. M/ conce

rn that this

operation out there of this - - | noved out there in

in 1957. Built my house there on th
intersects through MIllers MII| Road
along the field to Dunns farm That
is being used or exit and entrance t
barns down there.

Now, when | first built
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went to the county road department and | asked themif

they would i nprove the road. It was nothing but a
ditch. No, it's not on their drawings. It's not on
their plans. It's not their road. It's just a

nei ghbor hood road where the farners go in and out.

Vll, what | didis after | built ny house
| spent ny noney to clean the road up, widen it sone,
gravel it, blacktop it and I've maintained it. Mself
and Hartmans an Dunns, we've rebl acktopped it. That's
the road that's used. At the best it's only 12 foot
wide. | live right on the road.

Now, if there's an industrial operation
back there, traffic is going to be going in and out,
in and out. The workers are going to be going in and
out. Trucks are going to be bypassing on a 12-foot
wide road with their | oads of whatever they're
manuf act uri ng back there, house parts, whatever. |It's
going to be dangerous. If |I've got any little
children running around there, they' re going to be out

there in the yard and it's going to be a danger point.

For that reason, for that one reason, I'd |ike to keep
it the way it is. Let it be agricultural. Let it
stay agricultural. Let us keep the zone

agricultural. W' ve had enough of the industria

operation down there. Making the house sections and
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the roof truss and hauling themout and in. W've had
enough of that.

CHAl RMAN:  When did this start?
MR, W LKERSON: 1981 approxi mately and

went to 1982 until we taken it to the board for

rezoning. It was rejected. Fromthat tine on then
it's been pretty quiet down there up until just as of
lately. | understand that they're replanning on

selling it to some |og building operation. Sonebody
that builds | og homes. They will start the same thing
over again as we just went through. | don't want to
see that.

MR DYSINGER: M. Chairman, can | ask a
guesti on.

CHAI RMAN:  Yes.

MR. DYSI NGER: About how long, this tine
how |l ong has it been going on? Not since 1982. The
situation you have now when did that start to the best
of your know edge?

MR, W LKERSON: Short period of tine. You
know, a few nonths ago. It started ten nonths. June,
it started in June when they started in and out with
their lunber and two by fours and whatever, you know.
Take themin and bring themout. W don't want that
goi ng any further. Thank you.
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CHAI RMAN:  Anyone el se at this tine?

State your name for the record.

MR, DUNN: Dougl as Dunn.

(MR DQUGLAS DUNN SWORN BY ATTORNEY.)

MR. DUNN: M. Chairman and board nenbers,
I'"mconpletely against this proposed action and | can
prove to you there is no |l egal support for its
passi ng.

I live on the property that conmpletely
surrounds the subject property except about 100 feet
that borders M. Jeff Hartman. This property has been
inmy famly for 52 years.

M. Birkhead bought the subject five acres
in 1980, early '80s, and there has never been anything
in those buildings from 1959 to 1980 except chickens
or turkeys.

The five acres contain four huge chicken
houses built between 1959 and 1964. At one tinme we
rai sed 50,000 laying hens in those houses. There's
al so a concrete block building that was originally
built to wash eggs and to keep eggs on cold storage.
This building was converted to living quarters in the
1970s.

First 1 would like to say sonething about
the late M. Ceorge Birkhead. Wen | noved from
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Nashvill e, Tennessee, back to the farmin 1987 M.
Bi rkhead had done sone things on our farmthat |
didn't think was right. W had some terrible
di sagreenments which eventually lead to a courtroom
battle. However soon thereafter we sat down over a
cup of coffee and two donuts and we worked out our
differences. | forgave him and he forgave ne and we
lived in harmony for the rest of his life.

| grew to have great respect for M.

Bi rkhead and | think he was a fine man. | want it
understood that nothing | say about M. Birkhead is
meant to cause any aninosity toward himor any of his
famly, but you do need to know the facts.

Not once in 15 years that |'ve |lived next
door to M. Birkhead' s property have | seen himdo
anything that violated his agricultural zoning. 1've
never seen himbring in trailer |oads of new buil ding
materials like |I've seen done in the |ast six nonths.
I never saw him park a school bus, a post hol e digger
truck that can set tel ephone poles, a bucket truck,
and several flatbed trailers like I've seen in the
 ast six nonths.

I never saw M. Birkhead dig a pit and do
any illegal dunping or burning of construction
materials like I'"ve seen in the [ast six nonths.
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| never saw enpl oyees in pickup trucks
speeding in and out of the property at all tines of
the day like |I've seen in the last six nonths.

| never saw trucks pulling flatbed
trailers | oaded down with either railroad ties or |ogs
froman old | og house onto the property like |I've seen
in the last six nonths.

M. Birkhead never had the arrogance to
pai nt a nunber five in front of our five mle per hour
speed limt sign on our one-lane gravel road to nake
it now55 nile an hour speed linit as |I've seen done
in the last six nonths.

However, over the years M. Birkhead has
rai sed conmercial rabbits. He's raised hogs and at
this very tine one of his buildings is |eased to a man
that grows approxinmately 5,000 quail. He's been
rai sing quail for six to eight years.

Believe ne if M. Birkhead had viol at ed
any zoning over the years, some nei ghbors whom he had
al i enated when he first bought the property woul d have
reported himto the authorities before the sun went
down that night. They were begging for a chance to
report him

Now, sone of the confusion may have been
caused by the fact that one of his sons lived on the
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property for a few years. Wen he came honme at night
he mi ght have unl oaded a coupl e of shovels and even a
wheel barrow and stored themin one of the barns. He
may have unl oaded sone other tools on his truck for
the next day's work, but he got in his truck in the
nmorni ng and he left and went to work and he cane back
at night. There was nobody there during the day. He
lived there. He didn't work there.

The barn was his garage so he wasn't
breaki ng any zoning regulations. |'msure all of you
have sone construction materials in your garage, but
your house certainly isn't zoned light industrial

Lastly I would |ike to say for the sake of
di scussion, nerely for the sake of discussion that if
M. Birkhead was violating a zoning this still doesn't
give the next owner the right to do the sanme illega
acts and say |'m grandfathered in because M. Birkhead
did illegal acts.

I suggest you can't grandfather something

that was illegal in the beginning. You can't
grandf at her sonething that was illegal in the
beginning. | ask you to deny this illegal invasion

into our quiet rural community. Thank you
CHAI RVAN:  Any questions?
( NO RESPONSE)
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CHAI RMAN:  You have anything el se, new
evi dence? W don't want to listen to the same thing
over and over.

MR, HARTMAN: Okay. Sone pictures here,
M. Chai rman

CHAI RMAN:  You want those into evidence?

MR. HARTMAN: Yes.

MR, ELLIOIT: State your name, please.

MR, HARTMAN: My name is Jeff Hartnan.

(MR JEFF HARTMAN SWORN BY ATTORNEY.)

MR, HARTMAN: | mysel f have been a | ong
time residence my whole life on this piece of property
that attaches to the Birkhead property. 1've been
there about 45 years, since | was two years ol d.

| have some pictures that | just took sone
this week and then | al so have an aerial photograph of
that place in '87 to show how it was kept clean
Wasn't any activity or that much activity, whether
personal activity back there or not, but I'd like to
submit some of these pictures.

I work at Ownensboro Fire Departnent. Been
there 24 years. | work approxi mately 105 days a year
So that leaves ne a few days to fiddle around the
house. Basically what | do on my property is | cut,
clean fence rows. W used to have sone cattle out

Chio Vall ey Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43
there. W used to have sone horses. As insurance and
things, | got rid of the animals. Didn't want to have
them any nore. | have an aerial photograph here 1'd
like for you to see too.

If you're not familiar with this
nei ghbor hood here, this is MIllers MIIl Road here,
right here. The pictures that you're passing around
there | took those Tuesday afternoon in the pouring
down rain. That's nmy truck on approxi mately eight
foot of road there that goes back, back through here.
This is M. WIkerson's hone that he built and noved
there back in 1957. He's one of the first gentleman
there. When he tal ked about this ditch, that's
basically what he converted hinself over to a driveway
to get to his hone. That was the start.

W own this property all the way to this
road here. These two properties join and that's what
my father and M. W1 kerson, we noved there in '59.

W live in what used to be a two-room | og house.
You'll see on Mllers MIIl Road, if you' ve been out
there, that's the house that | originally grew up in.
That sits right here. The road that he is using
there, those are the pictures of what - - new grave
was put down approxi mately two nonths ago maybe. The
activity that started - - like | said | take care of
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all of this back to here, up through here. There's ny
garden. The traffic, the dust and things, that was
anot her concern. Just stirring up so nuch dust with
the fast speed. This is residential out in here. You
can see all the homes here. Up until just the past
few nonths, again, this was taken in '87. If you al
cone up and | ook and see how nice and clean this was,
that M. Birkhead here, he did take care of it, but
that was just his own personal use there. There
wasn't anything going on back there. | still live
there on this place as of today.

CHAI RMAN:  The people in the back have a
right to ingress and egress on that right-of-way back
through; is that correct?

MR, HARTMAN. That's right. That's all it
is. They have permission. It varies from about eight
foot, | think out in here is about 11 to 12 foot here.
Whenever traffic, M. Tabor whenever his fam |y goes
in and out, Ray's famly goes in and out, there is no
roomto pass. You can tell by the pictures. Usually
one will have to pull off the road or nove.

CHAI RVAN:  But there is a permnent
easement through there for the people in the back to
use that property; is that correct?

MR, HARTMAN. The only easenent that |
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know of what | could trace back on this here was - -
this was just a pass-way. It had a di nension of |ike
an eight foot pass-way. That's back in 1800. | don't
know i f the horse and wagons went down that road or
what. Wien | was a child that was a ditch and had a
little gravel on one side of that ditch. | think
that's what M. W I kerson eventually try to grade and
put his driveway in to get into his house. | grew up
in this log house that sits right here. |[|'ve been on
this property here for 44 years.

CHAI RMAN:  Any board menber have any
guestions of the speaker?

(NO RESPONSE)

CHAI RMAN:  You have anything el se you want
to add?

MR, HARTMAN:  No.

CHAI RMAN:  Thank you.

Do you have anything el se you want to add?

MR, LAUMAS: M. Chairman, just a brief
witness to explain that ingress and egress.

MR, ELLIOTIT: Restate your name for the
record. You've been previously sworn in.

MR. DUNN:  Chris Dunn.

I don't knowif you all really understand
this just right. This here, what Jeff is talking
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about, this is Ray Wlkerson's and here is the
Hartman's ol d home place which is Tom Tabor now. |f
you can see that little white line that's a fence and
it cones across there. That ingress and egress right
here is for the Dunns and Ray Wl kerson. It stops
right here. This [ane going fromhere on back to the
farmis our farmand we only gave the Birkheads egress
and ingress, or ny dad did, fromhere all the way
back. | didn't want you to confuse. Nobody has the
ri ght going past here driving on this part of the
road. Just not everybody can do that. Just the
people with that piece of property there.

CHAIRVAN: I n other words, they have the
right to use that road for whatever type of operation
to support their operation back there?

MR, DUNN: For that purpose there, right.
That's as far as this particular one here goes.

I'"'mnot sure of the zoning, what this is.
Even if it's for all the public, it's not past that
point. That's where the pictures of the road that you
see.

MR, GREG DUNN. The plats on these two
properties, nmy dad's and M. W/I kerson, those
properties are actually together. It does not even
show a pass-way, or a right-of-way, or an easenent, or
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nothing on the plats. Ray put that in and dad and Ray
had took care of. They asphalted it twice. They
graveled it early on for years and then they put
asphalt down. Nowit's all pretty well shot.

CHAI RMAN:  Any questions? Do you have
anything el se you want to add at this tine?
MR, LAUMAS: Sone of the neighbors wanted

me to let the board know that basically everyone in

this area is opposed to this use. | didn't know if
you wanted to stand up. |It's obvious it's everyone
over here.

CHAI RMAN:  They can raise their hands of
ones that are opposed.

( AUDI ENCE COWVPLI ES W TH REQUEST. )

CHAI RMAN:  Thank you. You'll have a
chance to add anything el se at the end.

MR, LAUMAS: Thank you.

CHAI RMAN:  Next .

MR, KAMJUF: Charl es Kanuf again

As indicated by M. Noffsinger, the reason
that we're here at this tinme has nothing to do with a
zoning case. The reason that we are here is to back
up the finding of fact that was nade by Jim M sche
where he specifically found that the property
qualifies under the grandfather clause as a legally

Chio Vall ey Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48
non- conform ng use. Has nothing to do with zoning.
Has nothing to do with 150 people com ng down here
objecting to anything. It has to do with what the
property was being used for for the last 20 or 22
years. That is the issue for you all to decide.

W do not wish to expand anything that we
have been doing in the last 20 years. W want to be
doi ng just what we've been doing in the |ast 20 years.
| think it will be very unequivocal as to what we were
doi ng.

What does grandfat her nean? G andfather
means that we want to operate as a small construction
conpany where we've nade trusses just as M. Doug Dunn
told you. There's been trusses made there since 1975
on this property. W want to continue to make trusses
and we want to continue to use and to use the property
for building components to store naterials and
equi pnent. Nothing nore. Nothing nmore. That's
exactly what we intend to do.

I have gone on the internet and have a
| ar ge photograph, and | have copies for each of you,
because | know it's so inportant for you to | ook at
this property and ascertain what is out there. Here
are copies for each board nenber.

May | point out to you, if I can, this is
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the road that we're tal king about in the deed itself
in 1982. There is discussion concerning this
easenent. Certainly nobody is going to buy five acres
at the rear of soneone's property w thout an easenent.
It's in the deed itself if you want a copy of it.

kay. Here is where we are. You cone
down this particular road as you see and you get to
this property. | painted it in red. You can see
i n-between where the buildings are, but this is in
red. There's been sonme testinmony that there is not
any other activity out there. |If you |look at the area
that you see in black, |I've outlined that in black
that is a pallet mll that we will show you pictures
about in just a second.

First of all here are some photographs as
to what's taking place out there. | would like to
mark those as exhibits.

First of all here is a picture of a
mai | box. What does it say? it says "Birkhead Custom
Homes".

The question then conmes up, what are they
doing with the property?

VMR WARREN: M. Kanuf, when were these
pi ctures taken?

MR, KAMJF: This is an aerial photograph.
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| can't give you that. That's the |latest aeria
phot ograph that we have, but these pictures that |I'm
showi ng you are pictures that were taken in the | ast
nont h.

MR, NOFFSINGER: M. Kanuf, this aeria
phot o, when was that taken?

MR KAMJF: | can't give you that date.
got it off, we got nost of themoff the internet, but
it's the |atest.

M5. MASON: They didn't give you a date on
the internet as to when?

MR. KAMJF: No. | can go back through
there and find out.

MR NOFFSINGER: It's a recent.

MR, KAMJF: Let nme say it's a very recent.
I'"mtal king about the |ast couple of years.

The next question is: What's operating on
this area that you see in black? Twenty foot from
this property right here in this corner is a pallet
mll. That's what that [ooks like. That is a truck
a Heister lifting pallets. Here is also what it | ooks
like as you see in that particular photo. 1'd like to
pass these around if | could.

CHAI RVAN: M. Kanuf, when did this
operation start?

Chio Valley Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

MR KAMUF: There will be w tnesses that
will testify. [It's been over ten years ago. |n other
words, it is a non-conformng use al so that nobody did
anyt hing about. Here is what these photographs show,
Exhi bits 2 and 3.

W have taken sone photographs as to
what's being done on the property at the present tinme.
In other words, we've told you that the property has
been used for years for the naking of trusses, for the
maki ng of walls. W' ve got numerous w tnesses that
will be here to testify fromthe '80s, further back
than the '80s. Here are photographs of which Il
i ntroduce as exactly what's been taken place on the
property. This is what's been done for years.

MR, DYSINGER: Counsel or, this photograph
here, is this the pallet mll?

MR, KAMJF: That's the pallet mll. The
buil ding that you see to the rear is the pallet mll.

MR. DYSINGER: So this is not the Birkhead
resi dence?

MR KAMJUF: It's not the Birkhead. Has
nothing to do with the Birkhead property.

CHAI RVMAN:  This is what you' ve got
outlined in black?

MR, KAMJUF: Those two pictures refer right
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here. It's this building. It would be to the east of
the property right here. That's what's taking place
at the present tine. Those pictures were taken in the
| ast ten days.

MR, NOFFSI NGER M. Kanuf, this pallet
mll, | think you probably want to answer this
guestion, as to when this use started because if it
happened prior to '77, then it nay be a grandfathered
use for that particular piece of property, but if it

happened since 1977 and started w t hout proper zoning,

it wwll be a violation. [|'mnot sure how that hel ps
your case

MR KAMJF: Al I'msaying there is
activity going on. In one of the affidavits that you

will read in the record which was filed by M. Dunn or
by Kevin; in other words, there's sone evidence there
that there's no activity going on in the nei ghborhood.
We're tal king about 20 feet fromthis property.

That's what you see. Those pictures were taken the

other day. |I'mnot arguing in any way for the guy
that runs the pallet mill. 1 don't even know who owns
it. | just wanted to show you what | saw when | went
out there.

MR, NOFFSI NGER. M. Kamuf, keep in m nd
we're not here to address the pallet mll.
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MR, KAMUF: That's right.

MR. NOFFSINGER We're here to address the
Bi r khead property.

MR. KAMUF: | understand, but | wanted to
show you what was goi ng on.

These exhibits |I'm showing you is exactly
what has taken place inside the buildings on the
property. Exhibits 8 and 9, as | show you, this shows
the road that was in question. |If there was any
guestion about the size of the road, that's what it
| ooks like. These pictures were taken in the last ten
days. Here's a pictures which shows some of the
buil dings on the property as you see now in the
area. These buil dings have been built in the range of
1975. This is the chicken ranch or the turkey ranch
that you're tal ki ng about.

CHAI RVMAN:  That is the Birkhead property?

M5. MASON: This is on the Birkhead
property?

MR, KAMJF: Yes. The buildings that you

see, the buildings to the rear as you go down that

hill, these buildings are sort of hidden in the back
because you go down a hill. These two photographs,
whi ch are eight and nine, showthe hill as it goes

down, sloping down to the building.
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Now, what's been happeni ng out there since
1980? We showed you the photographs. W showed you
t he phot ograph of the mail box. The mail box stil
there at the present time. Sone question as to what
the activity has been going on out there in the |ast
several years.

This next exhibit that | show you, this is
just one billing that I found. The check was witten
on Birkhead Custom Homes on Mllers MII Roads and it
was witten to Green River Electric. The date of the
check is '98. Here is another check that was witten
on Birkhead Custom Homes. The B & B or B and
sonmething Sanitation for $95, and that was in '98.
What |'mtrying to show you is the activity was going
on at that tine.

The next exhibit that 1'Il show you there
was sone question as to what was going on out there.
We have four tel ephone books. This is dated, this one
here is 1993 to 1994. On the inside under Birkhead it
shows Birkhead Custom Honmes, MIlers MI| Road
Bi rkhead Supply & Manufacturing, MIlers MII| Road.
This is a tel ephone book '93 to ' 94.

Here is another tel ephone book 1998.

Bi rkhead Supply & Manufacturing, MIlers MII| Road.

Phone book 1988 to 1989.
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CHAI RVAN: M. Kamuf, let ne ask you one
guestion. These pictures 4 through 12 that show
inside the building, is this the building on the red
property or building outlined in black?

MR, KAMJF: All the pictures that 1've
shown you are related and relative only to the
Bi rkhead property with the exception of the two that |
designated as the pallet mll.

CHAl RMAN:  These are - -

MR, KAMUF: \What's taking place and you
will hear - -

CHAI RMAN: I n the buildings on the red?

MR KAMJUF: On the red property.

CHAI RMAN:  Thank you.

MR, KAMJF: Here is another tel ephone book
that's date 1998. Birkhead Custom Hones, MIllers M|
Road. Birkhead Supply & Manufacturing.

I would like to file those as the next
exhi bit.

There's sone question about the delivery,
as to whether deliveries were nade out there. Here is
a delivery ticket. Al of these that I show you are
tickets where material was delivered to MIlers MII
Road. It specifically states on these Birkhead. For
exanple, here is one from Thriftway dated 1/31/97
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Bi r khead Custom Hones, that's where it was delivered
at 4951 Mllers MII Road.

Here is another one fromKight. It is
dated 7/01/98. It was shipped and sold to Birkhead
Custom Honmes. It was to be delivered on MIllers MII
Road.

Here is another one fromKight. "Deliver
to shop at 4951 MIllers MII|l Road." These are all two
by four material that is to be supplied for the
buil ding of trusses and the building of walls for
bui | di ng.

Here is another one Thriftway Supply.
"Deliver to Birkhead Custom Hones, 4951 Mllers MII
Road. "

Here is one fromlLee Brick. That's a
brick company. It was a brick company. Delivered
shi pped to Birkhead Custom Hones, 4951 Mllers MII
Road.

MR. DYSINGER: Counsel or, what was the
year on that?

MR, KAMUF: That |ast one is 11/01/94.

We have just gone through at random and
pi cked out sone of the billing that we had to show you
that all during this period of tine that we're talking
about there's all kind of activity going on.

Chio Vall ey Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

57
Kent ucky | ndi ana Lunmber Conpany, here is
one that's dated 9/30/91 where they said George
Bi r khead, doi ng busi ness as Birkhead Supply &
Manuf act uring, shipped to 4951 MIlers MII Road.
When people tell you that there was not
activity going on in the last so nany years, those
i nvoi ces go back to '91

Here is another one. This one here is

fromLowe's. 4951 MIlers MI| Road. These are sone
billings that | would like to introduce as part of the
record.

CHAI RVAN:  While you're doing that I'm
going to ask the planning director to state what
grandfat hering in, when the | aw was passed and after
what time things were no | onger grandfathered in

MR, NOFFSINGER: I n terns of grandfathered
use, what we nean by that is that that is a use that
has existed prior to the adoption of the zoning
ordi nance April 20th or 21st of 1977. That mneans that
use existed prior to that date. That use is allowed
to continue so long as they do not expand. Meaning
they take in nore property, they use nore property
than what they did at the adoption of the ordi nance in
April of '77.

The question here tonight is was this
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property used for non-agricultural activities of an
i ndustrial nature, building of trusses and what not
that's been described, prior to that date in '77.

Now, the evidence presented to M. M sche
when he nade that decision was enough to convince him
that, yes, it was. At the conclusion of this M.
Kanmuf's statenents, | would like for M. Mschel to
state exactly what that evidence was that led himto
render a decision that, yes, this was a grandfathered
use.

| hope |'ve explained to everyone what the
grandfathered use is. |If it started after 1977, it's
a zoning violation. It becones an illegal use. Now,
the Kentucky Revised Statutes all ow where you have
counties that contain cities of the third cl ass,
fourth class or fifth class, smaller cities than the
City of Omensboro or city of the second class. It
all ows for uses that have been in existence for a
period of ten years and not challenge to then becone
| awful uses. Your zoning adm ni stration departnent
woul d not be allowed to even hear this case or even
consider it. It would beconme a grandfathered use or a
conform ng use, | believe the statute says, and we
woul dn't even be considered here tonight. That's not
the case in Onensboro-Davi ess County. You do not gain
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the right to continue an activity just because it's
gone unchal l enged for 10 years or 15. Qur date is
April of 1977 that we go back to.

CHAI RMAN:  Let ne ask one nore question of
our attorney over there.

If the case was brought up that was
brought to court, | nean also to the zoning board and
it was denied and then it went to court and was upheld
that this was grandfathered in; is that correct?

MR ELLIOTT: First of all, | don't think
there's any evidence that this went to court. It was
found to be grandfathered in.

CHAI RVAN: I n other words, the court
approved the denial of the zoning board. Wen the
zoning board denied it and then the court upheld it?

MR, ELLIOTT: No. The recommendati on by
the zoning board to deny it. It went to fiscal court
and they upheld the Pl anning Comri ssion's deni al

CHAI RVAN:  When they upheld the denia
that then took it back and it could continue if it had
been grandfathered in.

VMR ELLIOTT: It could continue on a
gr andf at her use, non-conform ng use.

CHAI RVAN:  That's what | wanted to be
sure.
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Did you have a question?

MR, LAUMAS: M. Chairman, | guess that
may have expl ai ned the point and what we've appeal ed.
The property was purchased by Birkhead in 1980 and it
was owned by the Dunns before that date. So from'?77
to '80 it was used agricultural

CHAIRVAN:  This is our determination here.
If it was non-conformng and sold as non-conform ng
and continued as non-conformng, then it would be
gr andf at hered in.

MR. KAMJUF:  You can tact that on. That's
correct. | think Stewart will tell you that. You can
tact the non-conform ng tinme on.

MR, LAUVAS: M. Chairman, is there going
to be a finding that the Dunns had non-conform and
then sell it? It wasn't sold until '80

CHAIRVAN:  But if it was non-conform ng
before then.

MR, LAUMAS: Before 19807

CHAl RVAN:  Yes, sir.

MR, LAUMAS: So they have to present
evi dence to show it's non-conform ng before 19807

CHAI RVMAN:  That's right.

MR. KAMJF: Here is a letter dated Cctober
23, 1985, by J. Henry O Bryan who was a partner of M.
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Dunn's fat her.

"To whomit nmay concern: This is to
certify that during the years 1975 through 1984 J. A
Dunn and | operated as a partnership in devel oping
I ots and buil ding houses. The first devel opnent was
done on Mllers MI| Road at Wndridge Country Club in
Cct ober of 1975. W subsequently built three hones on
this small devel opment. Two of these were presold.
One was a spec house.

During the period of tine building
mat eri al s and m scel | aneous equi pnent and tools were
stored in the buildings on M. Dunn's five acre" - and
he called it a turkey ranch - "since none of them were
bei ng used any nore for raising chickens or turkeys.
There were seven large buildings on this five acres,
none of which were being used except for storage by
M. Dunn and nyself. In this nmanner we could avoid
vandal i smand theft of the nmaterial, which nornally
can be prevented when these naterials are stored
around the building site.

During the subsequent years, M. Dunn and
mysel f built several other |arger hones in Nornmandy
Hei ghts and in Locust Hills and another very |arge
honme adj acent to the subdivision which we devel oped in
the begi nning. Sone of these buil dings required
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trusses which were built in the turkey building. M.
Dunn and nysel f di scontinued our partnership and
liquidated all properties in nmd 1984."

This letter goes back to 1975. | have
already filed that, Jim in the record, but you want
me to file another copy? This was filed as part.

MR, M SCHEL: Yes.

MR, KAMJUF: That takes you back to 1975.

| think by that letter we can ascertain
that trusses were built on that property. The purpose
of those trusses being built is that M. Dunn and
Henry J. O Bryan, and the top of that letter is Home
Realty, they built the trusses and the walls for the
houses they were building in Normandy Heights. So
that's when it started

As to the trial that you all were talking
about a few m nutes ago. The property, they tried to
get the property zoned sonetinme in about 1982. The
reason for that is because these same nei ghbors were
objecting. Wien it was denied M. Birkhead continued
to operate as a small business construction conpany.
He never quit. They took crimnal action against him
and that's part of the record that | have filed and
I"I'l file a copy of that. |It's already in the record,
but a copy of that violation. They took crinmna
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action against himin 1985.

The attorney that tried that case is now a
federal judge. Hi s nane is Joe McKinley. He files
this affidavit.

"Nunmber 1, That | was the prosecuting
attorney in the case of Commonweal th versus George
Bi rkhead, Case No. 4, a copy of the Crininal Conplaint
is attached hereto.

Nunber 2, That the charge in the
above-menti oned case was for the operation of a Light
Industrial in an Agricultural Zone.

Nunber 3, That the charge was brought by
Jeff Dame, then County Enforcement Officer for the
Onensboro Metropolitan Planning Comm ssion

Nunber 4, The case was tried by a jury in
Davi ess District Court.

Nunmber 5, That the Defendant, George
Bi rkhead, presented evidence at the trial that
dermonstrated that he and prior successors in title"
and that affidavit of Henry O Bryan was presented -
"used the subject property and the buildings on the
subj ect property in the sane manner as the existing
use at the trial

Number 6, The jury found M. Birkhead ' not
guilty' of operation of a Light Industrial Business in
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an Agricultural Zone."

I mght say that one of the witnesses that
appeared at that trial was M. Ray WIkerson. M.

W | kerson went down there at that time telling the
court of all the activities were taking place and al
the illegal activities. The jury found, according to
the federal judge that filed this affidavit, that
there was no violation. Now he's coming in here and
he's saying, wait a mnute. At that tine he was
saying all of the activity was taking place and now he
said there was no activity. You heard himtestify a
few m nutes ago.

MR. NOFFSINGER. M. Chairman, for the
record, in that affidavit that | would |like to clear
for the record that M. Jeff Dame has never been
enpl oyed with the Omensboro Metropolitan Planning
Comi ssi on. He was a zoning enforcenment officer for
Davi ess County Fiscal Court. W took over zoning
adm nistration in 2000, January of 2000. This is a
situation that we have inherited the enforcenent
aspect outside the City of Omensboro. The Omensboro
Met ropol i tan Pl anni ng Comni ssion, their zoning
enforcenent officers did not visit this site at that
time.

MR. KAMUF: | understand.
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The next person that will testify in just
a fewmnutes is M. Stefanopoulos. M. Stefanopoul os
rai ses quail out there. He's been out there over ten
years. He'll tell you about it. Hs testinmny wll
be that during this entire ten year - - you know, the
guestions cone up really not what happened past 1990.
The real issue that they're claimng is, hey, nothing
has taken place in the last ten years. He's been out
there ten years and he will testify that on a regul ar
and continual basis that this property has been used
for a construction business. He's out there every day
taking care of these quail. He'll tell you what has

taken place out there. He will also tell you about

the pallet mll. One reason |I'msaying the pallet
mll, and | understand, I"'mnot trying to get the
pallet mill man in trouble. |'m saying evidently he's

doing the sanme thing out there that the Birkheads have
been doing for the last 25 years.

The next person that we will present is a
- listen to this - a truck driver and a sal esman who
has worked for Jagoe's and Lowe's. He will tell you
that his job duty, he now works for Kight, and they
i nclude as a sal esperson as well as naking deliveries
of supplies at the Birkhead property. He will say
this: | know of nmy own personal know edge from 1992
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to the present tine deliveries were made to the
Mllers MII Road address on a regul ar basis
t hroughout the year. To the best of ny know edge
during the period of time from'92 to the present tinme
t he Birkheads continually and on a regul ar basis
prefab their custom homes at the MIllers MII| address.

Jim Birkhead is the youngest son. He
lived on the property. He's 37 years old. He lived
on this property. Joe lived on the property until the
past several years at which time Jimnoved on the
property. They will tell you that on a regular and
continual basis they used this property. 1t's been
done since 1975. | find it unusual what's taking
pl ace on the property is that M. Dunn has sold this
property as you see it here. He sold that five acres
and now he wi sh he hadn't sold it. Now the man
according to the affidavit of M. Henry O Bryan that
was partners with himbuilding trusses out there, the
siblings, the children are now saying we don't want to
go on what has been going on for the last 25 years.

If you look, | think sone of you are
| ooking at that affidavit of Joe MKinley. The
federal judge was the prosecuting attorney at that
time and he's saying, wait a mnute. The basic
fundanmental of that trial was that a jury came back
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and found this man not guilty of operating an
i ndustrial activity. The reason he did is because of
what ? The evidence was presented at the trial that it
was grandfathered in. That they've been doing it for
that period of tinme. | won't take any nore of your
time, but we have several witnesses that | would |ike
to bring up.

The first of those is M. Joe Birkhead.

MR, ELLIOIT: State your name for the
record, please.

MR, JOE Bl RKHEAD: Joe Birkhead.

(MR JCE BI RKHEAD SWORN BY ATTORNEY.)

MR, JOE BIRKHEAD: M nane is Joe
Birkhead. | presently live at Spring Meadow Drive. |
am the present owner of Birkhead Custom Home.

Since the property was purchased by my dad
in 1980, I"'mvery famliar with the property. Al ways
have been. It consist of five acres and the buil di ngs
that you all have seen

Even within the past year, constructing ny
own cabin at Rough River | used the property for
sawi ng down m scel | aneous wal |l s, roof conmponents, many
different things. Any enployees, nyself, my father or
my famly, we all use the property since it was bought
on a continual basis without any interruption. W
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stored equi pnrent on there. Forklifts, cranes,
tractors, and a | ot of other equipment that you' ve
al so seen in those pictures, which is the sane
equi prent that has been there for many years. Stored
all kinds of lunber; plywod, cabinets, heating and
air stuff, a variety of stuff. | don't know what el se
to add.

W' ve never stopped using the property
since the day it was bought. It's unbelievable to ne
t hat these neighbors can tell you they never saw
anything. |'ve lived there for 11 years, 11, 12
years. | canme and went every day. Most of the
nei ghbors can't even see the property fromtheir
pl ace. You can't even see the property fromthe
road. They don't have a clue what's going on
guess. | don't know. Any questions?

CHAI RMAN:  Any board nenber have any
questions of M. Birkhead?

(NO RESPONSE)

CHAI RMAN:  Thank you.

MR, ELLIOIT: State your name, please.

VR JAMES Bl RKHEAD: Janes Birkhead.

(MR JAMES BI RKHEAD SVWORN BY ATTORNEY.)

MR, JAMES BI RKHEAD: This may hel p ne
here. Since Dad bought the property, the whol e idea
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was to set up a prefabrication shop.

This long barn right here we've used since
t he purchase of the property. W've built roof
trusses in there, in this section of the building,
wal | panels right here, prefab. This is the way we
have constructed homes for the past 20 some odds
years, prefabrication.

W al so manufacture kitchen cabi nets.
Stored material through here. W have a sheet neta
shop in this section of the building.

There's a bl ock barn, a bl ock buil ding
ri ght over here where we store our crane truck, we
store our flatbed dump trucks, our tractors, and
i mpl enent equi pnent. We stored, we have a | ot of
storage for trailers and things in these other two
barns back here. W've got appliances. W' ve stored
building materials there. W've built roof trusses
there. W've built wall panels there. W' ve built
custom cabinets there. W bought material in
sem -tractor trailer |loads for the past 20 years. W
have continually run a business. Joe, ny brother
presently is the owner of Birkhead Custom Honmes. The
Bi r kheads have al ways, we have al ways and never
stopped using this property as our shop to run our
busi ness out of it.
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We have at tines continued to run our
construction business and raise rabbits and raise hogs
at the sanme tine. The construction has never, never
ceased.

W' ve got other people to testify, but
they've all seen it. They know what's goi ng on.
That's all | have to say.

CHAI RMAN:  You're saying fromwhat year to
now?

MR, JAMES Bl RKHEAD: Fromthe very day
that nmy father purchased the property.

CHAI RVAN: Wi ch was 1980, correct?

MR, JAMES BI RKHEAD: If that's when he
purchased it. Wen we purchased the property I can
remenber the first thing that | saw when | wal ked in
that property. It was jigging equiprment to build roof
trusses. At that tinme they didn't use netal plates
like they do now. They had big tables that they
jigged things down on and use plywood and gl ue and
stapl es, you know, to staple down on these big jig
tables. W built roof trusses, but we did it in a
nmore nodern way than that. That is the first thing
can remenber walking in the very first barn when ny
dad bought that property.

CHAI RMAN:  Any board nenber have any
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guesti ons?
MR MLLER |'ve got one, M. Chairnan
To your know edge prior to April of 1977
were any houses or portion of houses constructed in

the barns that you're tal ki ng about?

MR, JAMES BI RKHEAD: That's what J. Audrey

done told us. Wen we made the deal - -

MR MLLER | know that's what he told
you. To your know edge did you see it going on? Do
you know that it happened prior to April of 1977?

MR, JAMES BI RKHEAD: | know that J. Henry
O Bryan and J. Audrey Dunn told nme. J. Audrey Dunn
came around all the tine. J. Audrey hinself, he's a
pretty good guy. He was cool. He was all the tine
there when we were setting everything up. He would
tell me hinself what they had done.

MR MLLER Didyou witness it yourself
t hough?

MR JAMES BI RKHEAD: No. |'d never been
on the property until we purchased it, but | did see
evi dence that this went on.

CHAI RVAN:  Any ot her questions?

(NO RESPONSE)

MR, ELLIOIT: State your nane, please.

MR, McCARTHY: David M MCart hy.

Chio Vall ey Reporting
(270) 683-7383



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

(MR DAVI D McCARTHY SVWORN BY ATTORNEY. )

MR, McCARTHY: [|I'mpresently in sales with
Ki ght Lunber conpany. |'ve known the Birkheads for
years. | started selling to themwhen | was with

Jagoe's Lunber in about 1992 is when |I started in
sales. So I've been on the property either making
sales calls, making small deliveries in ny pickup, and
I've al so had deliveries sent out there on tandem
two-ton trucks, two and a half ton trucks to the

Bi rkheads over the years and when | was with Jagoe's
and al so since |I've been with Kight.

I know that they constructed, you know,
they prefab their wall panels for their houses. They
prefab their wall panels in their buildings at Mllers
M1l Road and then ship themto a job to construct a
house.

| also saw the truss equi pment that Jim
referred to, the equiprment that's used in
manuf acturing roof trusses. | also saw that equi pnent
there and do know that they at tines they had built
their own roof trusses. | know that this has gone on
at least since '92 when | first started selling to
themup until the present. M affidavit states that.

That's all | have unless there's a question
MR, DYSINGER: Yes, | have a question
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In your experience of the land is only
since the Birkheads took ownership in '807?

MR. McCARTHY: M experience is only since
t hey took ownershi p.

CHAI RMAN:  Any ot her questions?

(NO RESPONSE)

MR, ELLIOIT: State your name, please.

MR, BOSWELL: Gary Boswel | .

(MR GARY BOSVELL SWORN BY ATTORNEY.)

MR, BOSWELL: As a former politician, I'm
just here to present facts and information. 1've got
friends on both sides of this thing. |1'mjust here to
present facts because | was asked to do so.

I was a county conmi ssioner from 1989 to
approxi mately 1991. The first tinme | renenber being
on this property was approxinmately 1989 to '90. |
don't renmenber specifically, but sone of the neighbors
or soneone had called ne regarding this property.
don't renmenber exactly what the situation was. It nay
have had sonething to do with the driveway. It seens
i ke maybe soneone had call ed ne regardi ng possibly
some nmi ntenance, Davi ess County doi ng sone
mai nt enance on a driveway. | had never been on this
property prior to that tine.

I went and visited and went by the
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driveway. At that time |I think was probably the first
time | met the Birkheads. They were in the process or
actually were in the process of manufacturing, the
best | remenber, these pallets. They showed me. They
were setting up things and they were naking these - -
not pallets. | think walls for houses. | thought it
was kind of interesting because | think they were
actual ly manufacturing walls there. | think they were
taking those walls out and | thought that was kind of
something different. | do remenber that specifically.

| guess | got to know the Birkheads

through that visit. O course, | am a business nan
al so. | have a company call ed Tenporary
Prof essional s, Incorporated. | provide construction

hel p and tenmporary |abor to various conpanies.

When this came up - - | just found out
about this today. They called me. | just went back
and pulled nmy old files out just for the record.
went back through. It |ooks as though about
approxi mately 1992 was when we started providing
tenporary workers for the Birkheads. Here's a copy of
the invoice. This was '94, but | found sone old ones.
It's dated 12/22 of '94 and it's addressed to Birkhead
Cust om Honmes, 4951 Mllers MI| Road, Attention: Jim
Bi rkhead. The best | renenber we were sending
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enpl oyees to that location. | didn't actually go out.
W sent themthere and what they did fromthere they
wor ked under the supervision of the Birkheads. |
believe that's all | have to offer

CHAI RMAN:  Anyone have any questions?

M5. MASON: So you don't have any
know edge of the property, anything that was going on
on the property prior to April of 19777

MR, BOSWELL: No, | do not. Only for the
tinme | was out there.

CHAI RMAN:  Thank you.

MR, BOSWELL: Here is copy of the invoice.
This was '94. | do have sone things of '92, but it's
all about the sane.

MR, ELLIOIT: State your name, please.

MS. COLLINS: Judy Collins.

(MS. JUDY COLLINS SWORN BY ATTORNEY.)

MS. COLLINS: | live at Steepl echase which

is real close, about a nmle fromthis property that we

are discussing. |'ve known the Birkheads probably
about six and a half years. |[|'ve lived in
St eepl echase for seven. | have w tnessed on severa

occasions when I was out there that they were in fact
meki ng trusses that they were building in the area.
CHAI RMAN:  Any questions?
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(NO RESPONSE)

CHAI RMAN:  Thank you.

State your name for the record, please

MR, CASTLEN: |'m Steve Castl en.

(MR STEVE CASTLEN SWORN BY ATTORNEY.)

MR, CASTLEN: Wth all due respect to the
nei ghbors who many of them are custoners and clients
and friends of mne, the Hartmans and the Dunns,

t hrough the years, | just wanted to nmerely state mny
i nvol venent or ny know edge of this property.

|'ve sold several properties along there
and | knew that there was sone type of an operation
goi ng on, manufacturing and all, but in 1997,
sonmewhere between '97 and '98 Earl Fisher, who was at
that time president of Western Kentucky Gas, and
Charlie Bullock, who was the president of Owensboro
Nat i onal Bank, we went together in order to supply
listings for the conpany because there was a shortage
of houses. We contracted the Birkheads to build
properties for us in the Brookhill area. At that tine
they built the trusses, the cabinets and sonme of the
walls or all of the walls, I'mnot real for sure, in
that property because | w tnessed that type of
activity.

Since that tinme we've discontinued the
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bui | di ng busi ness, as far as on our end, as far as
hiring the Birkheads. |'ve bought and stored things
in their buildings. Just recently in the last six
nmont hs | ooked at stones and things that they kept on
their property to purchase for decorative purposes.

CHAI RVAN:  From when to when do you have
know edge?

MR, CASTLEN. It was '97 and '98 that
actually we were involved in the building business or
havi ng the Birkheads build, but I do know that they
manuf actured the trusses and their walls and things at
that tine.

CHAI RMAN:  Anyone el se have any questions?

(NO RESPONSE)

CHAIRVAN: At this time, M. Kanuf,
there's one thing we want to read in the record. M.
M schel went downstairs. W kept referring to the '82
zoning tinme when denial and there's some things,
testinmony at that tine we want to read into the record
that may cl ear some things up

MR. NOFFSINGER: M. Chairman, Staff woul d
like to subnmit a copy of the transcript fromthe
Cctober 9, 1982, Pl anning Conm ssion neeting. This
case was referred to tonight | believe by both parties
in terms of what took place in terns of the action
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whi ch was a deni al recomendati on by the Pl anning
Conmi ssion and fiscal court upheld that denia
reconmendati on.

This is a transcript that was transcribed
of the neeting. It has word for word as to what was
said and what took place at that nmeeting. Wen | | ook
t hrough here many of the nanes are faniliar

Under the applicant's findings it states,
this is by the applicant, again this is 1982, October
of '82, "The poultry business has been termi nated for
several years and nost recently the subject property
has been used for the raising of rabbits and storage.
Since the applicant has gone out of the rabbit
busi ness, there is no practical use of the building on
said property unless a new use is approved by the
board. "

Then the applicant's attorney states in
the record that, "M . Birkhead bought this property
about two years ago and prior to that tinme it was used
for the poultry business.”

It tal ks about the 4.9 acres. Then
there's other testinmony in here that states that the
property was used nost recently, would have been from
1980 to 1982, as a rabbit business. |If that is the
case, then regardl ess of what happened prior to '77,
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if the use then becane a conform ng use, raising
rabbits woul d be an agricultural use, then you would
| ose your grandfather clause, but there's evidence
stated under oath at that hearing by the applicant
that the property during the time it was being rezoned
and two years prior to that, there's no evidence
submtted that it was used for non-agricultura
activities.

MR KAMJUF: M. Birkhead is here to answer
that, Gary.

MR, JAMES BI RKHEAD: Janes B. Birkhead.

It's hard to see on the red here. W have
al ways used this fromday one for construction. At
one tinme there were two barns here that we al so raised
rabbits in, but never ceased construction operation in
this building. At one tinme where M. Stefanopoulos is
now raising quail in the long building in through
here, right through here, we raised hogs, but while we
were raising hogs, Dad was doing all of this. Joe and
| always maintained the construction business in this
bi ggest barn. W also stored our crane trucks,
flatbed trucks, tractor inplenents in a block building
ri ght here.

CHAI RVAN:  We're going to take about a ten
m nute recess and both attorneys, M. Kanuf and M.
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Laumas, you all cone up here. Want you to | ook at
this, what's in the book.
- - - - (OFF THE RECORD) - - - -

CHAI RMAN:  Call the neeting back to order,
pl ease.

M. Kamuf, you have anything you want to
add right now.

MR, KAMJF:  Yes. | have one ot her
Wi t ness.

It's our contention that fromthat
affidavit of Joe McKinley that the property has been
grandfathered in. They specifically found at that
tinme that there was not a violation. The evidence was
presented according to the affidavit of MKinley. At
that time they went in and proof was heard by Henry
O Bryan, which was the affidavit that we read. At
that time it was, it's been non-conform ng since that
day. In other words, you didn't have to go back any
further. | think that's the question you were asking
earlier, Audie. Wat date do you go back? Certainly
you' ve got to go back, I'mtalking about as far as the
1977 date, but once this issue came up and it was
tried, it was judicially decided at that tinme that
there was not a violation. So you cone forward from
that date forward.
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CHAI RVAN:  Anyt hing el se you want to add?
MR KAMUF: Joe MIIs is here.

Stewart, you understand where |I'm at?

MR, ELLIOIT: | don't agree with that,
Charlie.

MR. KAMUF: | understand, but that's our
position. In other words, the date that you go, if

you try a crimnal case against a man - -

MR, ELLIOIT: You use a crimnal case,
proof is beyond a reasonable doubt. This particul ar
situation is preponderance of the evidence. | think
there's a different standard. O course, Judge
McKi nl ey, now federal judge, he was the prosecutor on
that case and he was the one that said they were in

violation. He apparently failed to prove his case to

the jury.

MR, KAMJUF: That's right.

MR ELLIOTT: That doesn't nean that that
I guess raise judicata. | neans that it determ nes

the issue. They found it was not crimnal.

MR, KAMJUF: That's right. They
specifically found that was not guilty of any
viol ation.

MR ELLIOTT: Crimnal action

CHAI RVAN: M. Kamuf, let's hear your
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ot her witness.

MR, ELLIOIT: State your name, please.

MR MLLS: Joe MIIs.

(MR JCE MLLS SWORN BY ATTORNEY.)

MR MLLS: | got involved in this
property in about June of this past year. | own an
interest in a construction conmpany. M/ partner is M.
Bi rkhead's nephew. That's how we got involved wth
it.

Wien we nmet with her to | ook at the
property and so forth, went to look it over, it was
obvious that there had been business run there from
the property. W tal ked about the history of the
property and so forth. She told nme about the trial in
1985 and about the zoning and so forth. She gave ne
sone records. | looked through those and | cane
across some informati on about that trial and found out
Joe McKinley was involved init.

So | called himand | talked to hi mabout
what happened at that trial and why did it end up |ike
it did. Basically it was the testinmony of J. Henry
O Bryan and about his relationship with M. Dunn and
what they had done in that building. You know, the
bui | di ng of the houses and the assenbly of conponents
and storage of materials and so forth there. That's
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what he told ne was the turning point in that trial
Was the fact that it had prior use of the property.

Secondl y, they had tal ked about the
traffic in and out of the road. W had started, we
hired an extra crew and started in there cleaning up
because there was a | ot of pieces of wood left over
fromthe building and the pallet or the truss making,
a lot of sawdust and shavings and things and scrap
wood that had been over there for 10 or 15 years,
guess. That's what the clean up process was that they
were referring to of record.

We weren't aware that there was a probl em
with the property at all until Tom Vittitow, who works
for me, went down to apply for an electrical permt
and found out that there had been a conpl ai nt nade
about the property. That's about the only know edge
that | have of that.

In the records that Ms. Birkhead had
given me, | did find a letter fromM. Rummage to Jeff

Danme. It says Daviess County Planning & Zoning

Enforcer. It says here, "RE: 4.9 acres, Mllers MII
Road owned by CGeorge |I. Birkhead, non-conformn ng use,
grandf at her clause.” It says, "Dear M. Dane," - it
was dated October 24, 1985. 1'Il just read it and
then 1'Il be done. | won't take any nore of your
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tinme.

It says, "Please accept this letter as
certification as a matter of law that the subject
property has been used for the period of 1975 to date
for the purpose of constructing in the building
situated on said property, trusses and walls for
residential buildings and for the storage of building
materials, etcetera, and that the said uses are
t heref ore grandfathered in under the Osensboro Metro
Zoni ng Ordi nance and Anendrents thereto, and that said
uses are not in violation of any |law or regul ation

The testinony of M. J. Henry O Bryan,
real tor and devel oper, given before the trial of the
action of Commonweal th versus George Birkhead and
Davi ess District Court on Cctober 24, 1985, sets out
in detail the fact that for a period of five years
prior to M. Birkhead's acquisition of the subject
property on April 16, 1980, the said property was used
for the purpose of construction of trusses and walls
to be noved fromthe subject property and placed on
residential buildings constructed by partnership
conmposed of J. Henry O Bryan and Audrey Dunn." It's
signed WIliam E. Runmage, Attorney for Ceorge |
Bi r khead.

One other quick thing. W do run a smal
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construction conpany. It's not like Peters or M.
Lanham s business. W build four or five houses a
year. W take down old original houses and restore
them build them back. The only thing that we'll use
the property for is basically what the Birkheads did,
storage of equipnent and materials and build and
assenbly components for the houses, the storage
buil di ngs and the small construction renopdeling
busi ness. That's what they did. That's what we
intend to do with the property.

| don't know if any of you all want to see
that letter or not. | think it's fairly inportant.
It goes back to a trial that has al ready happened.

CHAI RMAN:  Any questions of M. MIIs?

(NO RESPONSE)

MR, JAMES BI RKHEAD: Janes B. Birkhead.

I'"d just like to state that when we
purchased this property, my father purchased this
property, the intent of the purchase was for a
prefabricating facility. M. Dunn had assured us that
the property was grandfathered in. That's why we
bought this property, under his assurance that he did
prefabrication work. Built roof trusses and wal
conmponents on this property.

I witnessed, you know, | w tnessed the
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first time | went onto this property a truss jig.
kay. | recall M. Dunn stating, you know, himand J.
Henry O Bryan consi dered thensel ves pioneers in the
prefabrication in the area because no one at this tine
had ever tried to prefabricate housing in Daviess
County. He was really pleased that we wanted to
continue and do the sanme thing and progressed

automated in housing. That's what | would like to

st at e.

CHAI RVMAN:  Thank you.

Let me give you a mnute right here and
then we'll rebuttal. After you finish up just

briefly, we want to listen to M. M schel and what he
based his findings on, the evidence that he used. Go
ahead.

MR, LAUVAS: M. Chairman, | agree with
M. Elliott regarding that trial. | think M. Kanmuf
and his witnesses want to talk about that trial as
bei ng some formof a finding of how the property was
used, but that's a crimnal case. The jury said not
guilty. W don't have a clue why the jury said not
guilty. The commobnwealth attorney, the commonweal th
through M. MKinley has to prove beyond a reasonabl e
doubt that the property was used inproperly. He
didn't reach a burden. W can't draw any concl usion
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fromthat beyond the fact that he didn't reach that
verdict. | don't think we can say today that, you
know, we can now | ook back and have findings of fact.
I think npst people would agree with that.

Secondl y, why are these people here? |
mean t hey' ve produced some sketchy information about
how t hey' ve used this property. They're here because
the property is now used industrial since June and
they know about it. | mean if it's used industrial
t hey know about it. They conplained in '82 and
they're conpl ai ning now. Those are the only two
points in time that we have of that property has been
used i ndustri al

There is no proof as to how that property
was used before 1980 except an affidavit from M.

O Bryan, who | believe deceased, statenments fromthese
Wi t nesses about M. Dunn, who is deceased. W don't
have any evi dence here.

| did want to state | have one quick
Wi tness regarding this building of houses on Mllers
MIl Road, if | can, just to address that.

CHAIRVAN: W'l listen to that and then
we'll listen to M. Mschel and then you all can
sumarize up after that.

MR ELLIOTIT. Restate your nane.
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MR. DUNN:  Chris Dunn.

In regards before 1980 where there was
truss building and what have you going on there at the
farm | don't know where that information is com ng
from | was part of that. Those houses that was
built was not down there at those farnms. They were
down on the stretch of MIlers MII| Road across from
W ndridge Country C ub, which you can see on that
picture they had up there. | don't know where it's
at. | was part of that. As a matter of fact, in the
late '70s | was power of attorney for ny dad two or
three occasions. Al this stuff that's coming out in
the late '70s and stuff about all of this, | don't
know a good word for it, but it didn't happen.

Those barns was ol d hen houses. They
still had the roosting mature pits all in them You
couldn't store a thing in them Mst of themstil
had manure in them

There was a tine, a situation on one of
the houses that - - by the way Henry O Bryan never
came out there. | never even saw hi m anywhere in the
vicinity of that farm Not to say that he never cane
out there, but | never saw himout there and I was out
there quite often.

Al so on that when they built those houses,
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nmy dad one night called me and said there was somne
[unber. | went out and put it on a trailer one night
and took it down to the tobacco barn. That was the
nearest we ever got to storage of lunber for those
houses. There was nothing ever stored in those
things. There was never ever anything built as far as
trusses before the '80s. M dad spent of his tine in
Florida. H mand Henry O Bryan wasn't down here doing
this big truss conpany. | can assure you that |
firsthand saw that there was none of this construction
goi ng on prior to 1980.

CHAI RMAN:  Thank you.

Now we're going to listen to M. M sche
and the evidence that he used to base his finding.
Then you all can sumit up, each one of you.

MR. M SCHEL: Basically as of in June of
this past year, July, | really didn't know the history
of this property. | feel like |['ve gotten a pretty
good history | esson tonight.

Essentially what | based that decision on
is after receiving sone information from M. Kamuf.

It was detailed in two affidavits. One from Janes

Bi rkhead and one from Joseph Birkhead, which | think
we already have in the record, and then a letter from
M. O Bryan, the one that he's already read into the
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record dated 1985 stating that the property was used
from'75 to '84 for the operation of building hones.
Also a letter, which I think they just finished
readi ng, dated COctober 1985 by M. Rummage for George
Bi rkhead stating the sane thing.

Basically with that information, | based
that letter of |egal non-conform ng use.

CHAI RVMAN: Do you have anything else to
add?

MR, M SCHEL: No, not at this tinme.

CHAI RMAN:  Any board menber have a
guestion of M. Mschel at this time?

MR, PEDLEY: | have a question and a
coment on non-conform ng use of structures on Article
4,33, Jim Says, "Wien a non-conformng use of |and
i s discontinued or abandon so as to show a gross | ack
of diligence and usage for 18 nonths or nore, the |and
shall not thereafter be used except in conformty with
the regul ations of the zoning district."

The question seens to be fromthe period
of 1975 to 1980. Was that used to build trusses or
for hone construction or whatever? Ws there 18 nonth
period during that period? |If there was, that's not a
non-conform ng use. The whol e question is that
period. Wat |I'mhearing fromthis side and from what
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I'"mhearing fromthat side. |If there was an 18 nonth
peri od, anywhere from 1975 to today, it is no longer a
non- conf orm ng use according to the zoni ng ordi nance.
| haven't - - we had one gentlenman say it did not
occur. W have this side that says it did. Two
letters from deceased people. This is very difficult
for this board to sit here and make a decision on.

MR. M SCHEL: | think that's a correct
statement. The ordinance was adopted in April of '77.
So fromthat point on, for that to continue as a

| egal Iy non-conform ng use you cannot have an 18 nonth

peri od.

MR, PEDLEY: That's right.

MR. M SCHEL: If it occurs 18 nonths of
non-use for that non-conformng use, then it will |ose

that status. That's correct.

MR. PEDLEY: W have this side that says
there was no activity during that period. W have
this side who has presented docunments or affidavits
that there was, but those people are not here. | have
a problemwi th this decision

MR, M SCHEL: | see your dil emm.

CHAI RMAN:  You have a question?

MR, DYSINGER: The letter from M. Rummage
to M. Dane, the letter fromM. O Bryan, what was the
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other thing, Jim you nentioned that you based your
deci si on on?

MR. M SCHEL: There were two affidavits.
One from Joseph Birkhead and one from James Birkhead.

MR. DYSINGER: And those affidavits - -

MR. M SCHEL: Stating the use of that
property was for construction.

M5. MASON:  Prior to 19807

MR, M SCHEL: | think they stated from
1980. That their dad bought that property and used
it, but then they go forward to say from what they've
heard. M. OBryan's letter is contained in here as
part of that affidavit.

M5. MASON:  VWhich we have here, this
letter here.

MR. M SCHEL: Right.

CHAI RVMAN:  They're saying in their
affidavits that they used the building continuously
for storage or some form

MR. M SCHEL: Yes. In their affidavit,
M. OBryan's letter is in there with M. Rummge's
letter stating that continual use from'75 on

MR, DYSINGER: | had a question about the
letter fromM. OBryan. This may be a | ega
question. Is it an affidavit? | mean it |ooks to be
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just a letter.

MR. NOFFSI NGER: Appears to be a letter

MR. DYSINGER: We keep calling it an
affidavit and I don't know if that's the case. Is it?

M5. MASON: It's a letter. It says, "To
whomit nay concern."

MR KAMJF: It's a letter, the one from
Henry O Bryan, but it was part of what was introduced
at the trial. | think McKinley referred to that |ater
on. It is aletter.

CHAI RMAN:  Any ot her questions of M.
M schel at this tinme?

(NO RESPONSE)

CHAI RMAN:  Each one of you has got five
m nutes each to sumrari ze, unless you' ve got sonething
new that you want to add that we haven't heard.

MR. KAMJUF: The only one that | have that
you haven't heard, if you' d let himtestify, M.
St efaopoul os. He's the only witness that | haven't
got onthat I'd like to get on

CHAIRVMAN:  Bring himforward. Then you
all have five minutes to sunmarize

MR, ELLIOIT: State your nane, please.

MR, STEFANOPOULCS: Eli  Stefanopoul os.

(MR ELI STEFANOPOULOS SWORN BY ATTORNEY.)
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MR, STEFANOPOULCS: | have been on that
pl ace about ten years. | raise quails up there. Been
there all the time. During that period of tine |'ve
have been there, there was a lot of activity going on
buil di ng of trusses and everything, you know, unti
the I ast few years. The activity for sone reason it
was kind of slowed down, but always sonebody there
once in awhile. There was sone. | think about |ast
sumer they were cleaning up a building over there and
| picked up of wood shaving. Seens likes they were, |
guess they come from cabinets they were buil ding or
something. | don't know. That's stuff was there.

MR KAMJUF: Did M. Dunn cone out to see
you?

VR, STEFANOPOULCS: Yes, he cane out to
see ne.

MR, KAMUF: When did he cone to see you
and what did he do?

MR, STEFANOPOULCS: He cane over two weeks
ago. He was all upset. He told nme they were going to
sue me because | was lying on ny affidavit. He said
you better go over there to your attorney and take
that paper down. Then he start sayi ng about,
somet hi ng about the buildings out there, you know, the
electrical lines and everything. He's going to bring
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i nspectors and nake it inpossible for me to raise

quail s any nmore over there which is fine with ne. I'm
67 years old. | don't care if | quit tonorrow. Then
he said sonething, | don't know what you neant by

that, but he said, something about that place night
catch on fire. Then about ten days ago on Sunday al so
he cane down there and he said, well, | heard you talk
to your attorney about the conversation we had | ast
week. | said, yes, | did. He said, well, you nean
that by going to your attorney that means you are not
going to tear up your affidavit? | said, no, | don't.
He said, okay. He left.

MR, KAMJF: That's it.

CHAIRVMAN:  Sir, you've been involved with
rai sing birds there how | ong?

MR, STEFANOPOULCS:  About ' 99.

CHAI RMAN:  Thank you.

Anybody have any questions of hinf

(NO RESPONSE)

MR, LAUMAS: Who would you like to go
first, M. Chairman?

CHAIRVAN:  That's up to you all. Go
ahead.

MR, LAUMAS: M. Chairman, | guess we
boil ed the issue down to what occurred fromthe tinme
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before 1977 to 1980. M. M schel and M. Noffsinger
have the minutes fromthat zoning neeting in 1982. |
think it was 50 pages. | didn't read every page, but
what | read it appeared that there was an attenpt to
zone this property industrial by M. Birkhead. M.

Bi rkhead made statements and his | awer made
statenments about what the property was used for. |It's
cl ear what they were arguing. The property was used
for rabbits, and it was no |onger used for rabbits,
which is clearly agricultural and that there's no good
use for it so let us nowuse it for industria
purposes. That's what those mnutes say in 1982.

They can bring letters from people we
can't talk to and letters fromlawers that aren't
here, but at the neeting in 1982 they were arguing for
an industrial use of this property. They could have
brought everything they wanted. They could have
brought M. O Bryan in here at that tine. They could
have brought 100 witnesses to say that that was used
by M. Dunn and M. O Bryan for industrial purposes.
They didn't do that.

M. Birkhead cane in and said it was used
for rabbits. That's what he said. He had every
notivation at that time to claimthat it was
i ndustrial and he didn't say it. That's the best
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evi dence you have. You had a full hearing where
everyone could cone in and testify. It appears that
the only thing mentioned was that it was an
agricultural use. Forgetting what everyone says here,
the only issue is what happened before 1982. He says,
M. Birkhead says it was for agricultural purposes.

The only other evidence Chris Dunn
testified that his dad never used the subject property
for building purposes. Said there was a manure pits
on both sides of the buildings. You couldn't use them
for any kind of industrial purpose.

| did want to point out that whenever that
property was used for industrial purposes, the whole
nei ghbor hood turns out to oppose it. They were here
in 1982. | think there's sone evidence that sone
people testified. They're here again today. The
reacti on of these neighbors when it is used for
i ndustrial purposes is that they oppose it and they're
here again today to oppose it. Beyond anything that
is presented here, the best evidence of what happens
in those mnutes, whether that's good or bad for these
nei ghbors, it's right there. M. OBryan's letter is
not rel evant because it wasn't even presented at that
nmeeti ng. Thank you.

CHAI RVAN: M. Kanuf.
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MR, KAMJUF: In | ooking at this book of
| and use, it tal ks about abandonment. The question
has come up what happened? We're not talking about
what happened prior to 1977. W' re talking about what
happened from' 77, | guess now, until 1982. One
asserting abandonnent bares the burden of proof. In
ot her words, we have cone into court and we have said,
hey, there has not been an abandonment.

Nobody, | don't believe, has said there
has been an abandonment of any right that we've had as
far as the grandfather clause.

You' ve heard what Jim Birkhead says. He
sai d when he got out there and | ooked at the property
on the day that they purchased it sometinme in April of
1980, the first thing he saw was this jig and that M.
Dunn cane on the property frequently. He told him
about building those trusses there on that property.
That was sonmething that was significant at that tine
because people were not using these type of jigs to
make prefab homes. What did he do? He |ooked at it
and he talked to M. Dunn about it at that time. M.
Dunn confirned that he had been building these trusses
out there.

Just because it's 18 nonths, here's a case
that | |looked at. It's Holloway versus Ready M x
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Concrete. They held that a tenure - - it showed an
i ntent to abandon. You've got to have the intent to
abandon.

If there was a short period of time, let's
say six months or seven nonths that they did it or if
they operated |ike JimBirkhead said and they operated
a poultry business as well as on the adjoining
property as they operated building of trusses and
t hose buil di ng conponents and storage of vehicles and

storage of equi pnent, then we're okay.

That's pretty well where we are. [|I'm
still relying on the affidavits and letters that |
submtted to JimMschel. | think we've presented a

prima facie case as to what happened during that
period of time. Thank you.

CHAI RVMAN: Does any board nenber have any
questions of the attorneys?

(NO RESPONSE)

CHAIRVAN:  We're going to take five to six
m nutes or whatever to recess again and let the board
menbers | ooks at the mnutes here of the zoning. Then
we'll see whether we can cone up with a decision after
that. Thank you.

- - - - (OFF THE RECORD) - - - -

CHAIRVMAN:  Call the neeting back to order
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At this time does any board menber have
any ot her questions of anybody, the attorneys or
anyone that nade testinmony?

M5. MASON: | have a question and | don't
know who to address it to?

MR. NOFFSI NGER  Stewart.

M5. MASON: Wiy in 1982 did they go before
the Metropolitan Board, the big board, and request a
rezoning if they were already grandfathered in?

MR, ELLIOIT: That happens all the tinme,
someone is grandfathered in, but they just wanted to
maybe to obtain nmoney, financing, that they get the
correct zoning. You can't expand a non-conform ng
use. So they may want to expand a non-conform ng use
and get the proper zoning. There are various reasons
they do that, but it has happened before where somnmeone
is grandfathered in for that particular use and they
just want to nake sure. So they come in and legally
go before the zoning board to get it rezoned. There's
no question about it after that.

MR KAMJUF: | think Stewart is on the
right line. In other words, why are we up here
tonight? W're up here tonight because M. MIIs is
the nephew or he's related, he and M. Hazel or one of
themis related to Ms. Birkhead. |If they buy the
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property, they want to be sure as to exactly that they
can continue the use as a snmall business. So that's
the sane answer that Stewart gave you as far as what
happened in 1982. |In '82 there was financing or sone
i ssue that had to be a certification that this was a
use that they could use out there. | hope | explained
it.

CHAI RMAN:  Since you nmade a conmment, now
you got something you want to add.

MR, LAUMAS: W had sone evidence to
suggest that the nei ghbors conplai ned and there was
some orders or sone people fromthe city went out and
told themto stop and then they requested the zoning.
They coul d have cone in and requested, we want to zone
it for industrial purposes. | nean it could have been
just an application out of the blue too.

CHAI RMAN:  One correction on your
statement. It had to be to the county and not the
city.

Any ot her board nmenber have any questions
before we entertain a notion to dispose of the itenf

MR. NOFFSINGER: M. Chairman, | think it
woul d be inmportant for M. Elliott to go over the
potential notions in terns of what the board is
considering on appeal and clarify the options they
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have in terms of taking final action

MR, ELLIOIT: O course, this is a form of
appeal. M. Mschel has nade a determination that
this property was a non-conform ng use before the
enact ment of our ordinance and that as a
non-conformng use it's not in violation of the zoning
or di nance.

Your notion should be that that
interpretation, his interpretation of the evidence and
facts are correct. That he was right in that
determ nation. That would be one way to di spose of
t he noti on.

If you feel like that his decision was
i ncorrect, then you would make a finding his decision
was incorrect and that the evidence that you heard
tonight, all the evidence does not support his
determi nation. He told you what evidence he used to
make that determination, but you heard other evidence
from both sides.

The notion should be that his
interpretation is either in error or is correct.

CHAI RVMAN: I n other words, the motion, two
nmoti ons, the board supports M. Mschel's saying that
it is grandfathered in based on the evidence presented
that we've heard; or that he is wong in his decision
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based on the evidence, correct, those two things?

MR ELLIOTT: Yes.

CHAI RMAN:  Any ot her questions anyone
have?

(NO RESPONSE)

CHAI RMAN: G ve each one of you attorneys
one nore mnute if you need it.

(NO RESPONSE)

CHAI RMAN:  The chair will entertain a
noti on.

MS. DI XON: M. Chairman, based upon the
evi dence presented here tonight and in particular the
m nutes fromthe zoning nmeeting in 1982, | nove that
we do not support, that we find M. M schel's judgnent
to be incorrect. That's ny notion

CHAl RVAN:  Based on the evidence?

MS. DI XON: Based upon the evidence.

CHAIRVAN:  Is there a second to this
noti on?

MR DYSINGER: I'Ill second it.

VR. PEDLEY: Excuse ne. Just a second.

H s determ nation being correct or incorrect?

MS. DI XON: Incorrect. Supporting the
appeal

CHAI RMAN: Wi ch nmeans that grandfathered
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inis incorrect.

Any ot her discussion?

(NO RESPONSE)

CHAIRVAN:  All in favor of the notion hold
up your right hand that M. M schel nade an incorrect
determ nation that this particul ar piece of property
was not grandfathered in, correct?

MR ELLIOTT: He made a determ nation that
it was grandfathered in.

CHAI RVAN:  But we're overruling it, which
is incorrect. H s determination was incorrect; is
that right?

MR, ELLIOIT: Right. It has not been in
conti nuous use since 1977.

CHAIRVAN:  All in favor raise your right
hand.

(SIX (6) COVWM SSI ON MEMBERS PRESENT - RUTH
ANN MASON, C. A. PANTLE, JUDY DI XON, TIM M LLER, SEAN
DYSI NGER AND WARD PEDLEY - RAI SED THEI R HAND. )

CHAI RVAN: Al l opposed.

(ONE (1) COWM SSI ON MEMBER - MARTY WARREN
- RAI SED THEI R HAND. )

CHAI RVAN:  Mbtion carries. M. Mschel's
interpretation was incorrect.

Any ot her busi ness?
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MR KAMUF: Vhat was the vote.
CHAI RMAN: The vote was six to one.

Any ot her business com ng before the

MS. DI XON:  Move to adjourn.

CHAI RVAN:  Mbtion been nade to adjourn.
MR. M LLER  Second.

CHAIRVAN:  All in favor of the notion

ri ght hand.

(ALL BOARD MEMBERS PRESENT RESPONDED AYE.)

CHAI RVMAN: W are adj our ned.
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STATE OF KENTUCKY)
) SS:  REPORTER S CERTI FI CATE
COUNTY OF DAVI ESS)

I, LYNNETTE KOLLER, Notary Public in and for
the State of Kentucky at Large, do hereby certify that
t he foregoi ng Omensboro Metropolitan Board of
Adj ust ment neeting was held at the tine and place as
stated in the caption to the foregoing proceedi ngs;

t hat each person conmenting on issues under discussion
were duly sworn before testifying; that the Board
menbers present were as stated in the caption; that
sai d proceedi ngs were taken by nme in stenotype and

el ectronically recorded and was thereafter, by ne,
accurately and correctly transcribed into the
foregoing 105 typewitten pages; and that no signature
was requested to the foregoing transcript.

W TNESS ny hand and notarial seal on this

the 20th day of January, 2003.

LYNNETTE KOLLER, NOTARY PUBLI C
OHI O VALLEY REPORTI NG SERVI CE

202 WEST THI RD STREET, SU TE 2
ONENSBORO, KENTUCKY 42303

COW SSI ON EXPI RES:
DECEMBER 19, 2006

COUNTY OF RESI DENCE
DAVI ESS COUNTY, KENTUCKY
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